
 

 

MACKINAC STRAITS CORRIDOR AUTHORITY  

Meeting Agenda 

February 16, 2022 

10:00 am 

Michigan Library & Historical Center, 1st Floor Forum 

820W W Washtenaw St. 

 Lansing, MI 48915 

 

The meeting is available to watch live on YouTube and Livestream. 

I. Welcome/Call to order 

II. Approval of agenda 

III. Approval of the October 13, 2021 meeting minutes  

IV. Old Business 

1. Memorandum of Understanding between MSCA and Enbridge for 

Independent Quality Assurance  

2. Tunnel Agreement Section 7.5 requirements 

3. Request for Proposal (RFP) Comment Log 

4. Tribal Comments on RFP 

5. RFP for Construction of the Tunnel 

V. New Business 

1. Proposed MSCA Tribal Consultation Policy 

2. USACE Permit Application  

3. Status of MPSC contested case proceedings 

4. Third-Party Utilities 

5. Extension of Ray Howd SAAG contract 

6. Extension of Mike Mooney contract 

7. Extension of HT Engineering contract 

VI. Public Comments 

https://youtu.be/0vtwm49MDkE
https://livestream.com/mdot/mscameeting10132021


 

 

1. The public is encouraged to address Authority members at this time. Each 

member of the public is limited to three (3) minutes.  

Written public comment to the MSCA may be submitted via the MSCA 

Public Comment Form.  

VII. Adjournment 

https://forms.office.com/g/EfNC27nTfY
https://forms.office.com/g/EfNC27nTfY


 

 

MACKINAC STRAITS CORRIDOR AUTHORITY (MSCA) 
PUBLIC MEETING 

October 13, 2021 – 10:00 am 
In-Person/Virtual Meeting (Mackinac Straits Corridor Authority Meeting 10-13-2021 - YouTube) 

 
MEETING MINUTES 

 
 
Members Present: Mike Nystrom, MSCA 

Anthony England, MSCA 
Paul Novak, MSCA 

 
Members Absent: None 
 
Also Present:  Raymond Howd, Assistant Attorney General to MSCA  

Dr. Mike Mooney, Consultant to MSCA 
   Peter Holran, Enbridge 

Aaron Dennis, Enbridge 
Guy Krepps, Enbridge 
Amber Pastoor, Enbridge 
Monica Monsma, MDOT 
James Lake, MDOT 
Corey Petee, MDOT 
Randy Debler, MDOT 
Ryan Mitchell, MDOT 
Margaret Barondess, MDOT 
Cindy Robinson, MDOT 
Carrie Bates, MDOT 
Amy Matisoff, MDOT 
 

 
I. WELCOME/Call to Order 

Mackinac Straits Corridor Authority (MSCA) Chairman Michael Nystrom opened the 
meeting at 1:03 p.m. and welcomed attendees, guests, and other Authority members 
Anthony England and Paul Novak.  Chairman Nystrom outlined the meeting agenda and 
public comment function, stating that individuals must sign-up for public comment, and 
then those individuals will be announced in order for public comment presentations.  A 
public comment form was made available for use of written comments.  Public comments 
will be limited to three minutes, with MDOT staff monitoring time, and anyone going over 
the time allowable will be given a notification.  All comments will be part of the public 
record of this meeting. 
 

II. APPROVAL OF AGENDA 
Chairman Nystrom called for a Motion to Approve the Agenda. Motion by Anthony 
England. Seconded by Paul Novak. 3 ayes, 0 nays.  Motion carried.   

 

https://www.youtube.com/watch?v=0vtwm49MDkE
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III. APPROVAL OF PREVIOUS MINUTES 
 Chairman Nystrom called for a Motion to Approve June 2, 2021 Meeting Minutes. Motion 

by Anthony England to accept the minutes.  Seconded by Paul Novak. 3 ayes, 0 nays.  
Motion carried. 
 

IV. OLD BUSINESS 
None. 

 
V. NEW BUSINESS 

 
A. Proposed MSCA Tribal Consultation Policy – Raymond O. Howd, Special Assistant 

Attorney General; Amy Matisoff, MSCA Tribal Affairs Coordinator 
Amy Matisoff and Ryan Mitchell worked with Special Assistant Attorney General, Ray 
Howd, to draft a Tribal consultation Policy for the MSCA. This draft policy is narrowly 
drawn from MDOT’s existing Tribal Consultation Policy, specifically to address the 
tunnel project. Paragraph two of the draft policy mirrors the MDOT policy that has 
been put in place, along with the Governor’s Executive Order.  The other sections of 
MDOT’s Tribal Policy are not applicable to the Authority. Amy Matisoff contacted all 
12 Federally Recognized Tribes in Michigan, requesting consultation regarding the 
MSCA’s sole project, the Utility Tunnel. Two consultation meetings have already 
occurred with the Gun Lake Tribe and Bay Mills Indian Community.  During 
consultation with Bay Mills, they requested the opportunity to review the Enbridge 
draft RFP and would like 45 days to review before any action by the Authority is taken.  
At this time, the Authority will table their formal approval of the consultation policy 
until all comments have been received and distributed from Raymond Howd to the 
Authority for review prior to the February 2022 meeting. 

 
B. Response to Request for Internal MSCA Investigation - Raymond O. Howd, Special 

Assistant Attorney General 
During the stakeholder information meeting on September 20th, Sean McBrearty, 
coordinator of Oil and Water Don’t Mix, made public comments, and gave a letter to 
Authority Members.  This letter raises concerns that need to be addressed because of 
their potential seriousness.  Raymond Howd has drafted a memorandum documenting 
his findings following his review of that letter.  Based on his legal research this is a 
privileged attorney/client document and Special Assistant Howd does not have the 
authority to release it or waive that privilege; however, the Authority may take a vote 
on that prior to Special Assistant Howd releasing the contents of his findings. 
 
Member Anthony England Motioned to waive attorney/client privilege of the letter and 
to release the findings of Special Assistant Attorney General Raymond Howd.  
Seconded by Member Paul Novak.  3 ayes, 0 nays.  Motion carried.   
 
The letter and findings will be made public on the Authority website.   
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C. Project Milestones Met, Submittals Received – Mike Mooney, Consultant to the 
Authority; Raymond O. Howd 
Dr. Mike Mooney, Tunnel Consultant to the Mackinac Straits Corridor Authority, 
joined the meeting virtually from Detroit, Michigan.  Dr. Mooney’s slide presentation 
addressed items a, b, and c below.  The slides summarized a detailed review conducted 
by himself, MDOT MSCA Project Manager Ryan Mitchell, and MSCA Legal Counsel 
Raymond Howd.  The presentation is primarily focused on review of the RFP which 
began in May 2021 and is ongoing.  The RFP review employed a comment resolution 
process which is a very common approach used in engineering and infrastructure 
projects.  Bi-weekly meetings were held with Enbridge and consultants working 
through comment resolution on the RFP. The initial RFP was provided in the read only 
data site beginning in May and then went through approximately three iterations of 
comment review, discussion, and resolution.  Comments by all members were 
satisfactorily met. 
 
a. Amended Draft Procurement and Execution Plan 

Tunnel Agreement, Section 7.5A required Enbridge to submit for MSCA review a 
Draft Procurement and Contract Execution Plan, which was submitted on April 30, 
2019, and now an Amended Plan has been submitted.  Dr. Mooney described the 
history and background of the original Plan that was submitted and then the 
Amended Plan, which includes a transition to a design-bid-build delivery model 
wherein the design is now complete, and the bid-build portion remains.  The 
amended Plan Part (a), Part (b) and Part (c) meets the Tunnel Agreement 
requirements and has been found to be consistent with tunnel construction 
preparation and practice. 
 

b. RFP for Construction of the Tunnel 
Dr. Mooney reviewed and discussed in detail Enbridge’s draft RFP to construct the 
Great Lakes Tunnel Project (GLTP), which is comprised of the following 
components: 
 Instruction to Proponents, including the RFP Data Sheet.   

This sets forth the components of the RFP, the procedure that proponents must 
follow, and summarizes the evaluation and selection process.  This also includes 
construction of the tunnel, pipeline, tunnel systems, shore stations, project 
descriptions, formal communication procedures, meetings, and site visits. 

 Appendix A: Proposal Format and Contents. 
This identifies proposal requirements including proposal submission forms, 
technical responses, commercial responses, and alternate technical concepts 
(ATC). 

 Appendix B: Proposal Submission Acknowledgement Form. 
This form requires proponents to acknowledge and agree to be bound by and 
comply with the terms and conditions of the RFP. 

 Appendix C: Technical Requirements Document. 
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This includes questions and requests for information regarding capabilities, 
project experience, quality management, innovation, resource and capacity 
assurance, diversity and local/indigenous group hiring, health and safety, level 
of service, transition management, product capacity and company profile. 

 Appendix D: Commercial Requirements Document. 
This is a list of twelve questions and requests for information pertaining to 
proponent pricing. 

 Appendix E: Contract (multiple documents). 
This contains the Tunnel Construction Agreement (TCA) between Enbridge 
and contractor, including subsurface conditions.   

 During the discussion of the RFP alignment with an Independent 
Quality Assurance (IQA) contractor and ownership transfer of the 
Tunnel to the State, the Authority requested from MDOT a draft 
Memorandum of Agreement (MOA) which would be submitted and 
reviewed prior to the Authority’s February 2022 meeting.  Ryan 
Mitchell, MDOT, stated this would require input and 
communication to/from both MDOT staff and Enbridge.  Ryan will 
investigate the logistics of this and provide the Authority a draft as 
soon as possible.  

 Appendix F: Other Documents. 
This includes six reference information including the Tunnel Agreement, 
project risk register template, total dissolved solids lab test results, and 
pipeline commissioning agent scope of work. 

 
Amber Pastoor, Enbridge, from Calgary, Alberta, Canada, joined virtually to 
provide Authority members with additional information on the regulatory permits 
filed by Enbridge for construction of the project.  
 
There have been three major applications filed: 
 the Michigan Public Service Commission (MPSC) permit;  
 the Michigan Department of Environment, Great Lakes and Energy (EGLE) 

permit; and  
 the Army Corps of Engineers permit 
 
The RFP states any of the successful contractors must comply 100 percent with 
every condition outlined within each of those permits. There are penalties for permit 
violations in place in the RFP.  A National Pollutant Discharge Elimination System 
(NPDES) permit has been issued by EGLE.  This Federal permit falls under the 
Clean Water Act.  Authority member Novak requested a copy of the NPDES 
permit, to review the environmental conditions within the permit.  Ryan Mitchell, 
MDOT, previously provided Authority members a copy, but member Novak was 
not part of the Authority at that time.  In addition to providing a copy, Mr. Mitchell 
will provide a cross-reference hyperlink on the MSCA website to the EGLE permit 
site so that the public may access it. 
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Legal Counsel Raymond Howd and Dr. Mike Mooney find the RFP meets the 
Tunnel Agreement requirements.  Authority Members decided to table the RFP 
approval until the February 2022 meeting. 

 
c. Revised Joint Project Specifications 

In May 2021, Enbridge requested minor revisions to the Jointly-Developed Project 
Specifications.  Most of these revisions are editorial in nature.  Other revisions 
include the addition of excavation and backfill material specifications, removal of 
American Society for Testing and Materials (ASTM), modification for stainless 
steel bolts and retrofitting waterstops.  All of these are viewed as acceptable 
revisions. 
 

d. Third-Party Utilities 
There has little progress with the two interested third parties.  The Authority will 
draft a third-party agreement. Special Assistant Attorney Raymond Howd has 
started a draft document; however other MSCA matters have taken priority Special 
Assistant Howd noted there has been some discussion with Peninsula Fiber 
Network (PFN).   Mr. Howd will report more at the February 2022 meeting.   
 
There has been discussion on fiber companies utilizing the tunnel; however there 
has not been much discussion on electrical company use.  There are design elements 
and space proofing that will be constructed in standard locations within the tunnel.  
The tunnel design will accommodate third-party utilities, including electrical or 
fiber optic cable, and are included in the design specifications.  There is a way for 
high-voltage electrical lines to be pulled through the tunnel and this has been 
examined at the cursory level; however, until Enbridge is approached by an 
electrical company interested in doing this, specific details have not yet been 
discussed.   

 
D. Authority Member Comments 

Member Paul Novak inquired whether the MSCA has any authority over the existing 
Line 5.  Assistant Attorney General Raymond Howd stated no.  MSCA is a statutory 
authorized board and not a regulatory agency.  The MSCA has no legal authority and 
therefore would only be able to offer a statement regarding Line 5. 
 
Member Novak expanded on the obligations, interaction, and method of 
communications with Enbridge particularly regarding the FOIA request submitted by 
Oil and Water Don’t Mix addressing the RFP.  The Authority did not have any of the 
drafts because they were maintained entirely on a website portal that was under the 
control of Enbridge that enabled the Authority staff to make comments and request 
revisions, but in a manner that didn’t allow the Authority staff to have physical access 
to those documents. Member Novak stated that documents that form the basis of 
decisions that the Authority makes must be in the possession of the Authority. The 
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public should similarly have access to documents that have an underlying documentary 
record under FOIA for the same reasons.  It was suggested to Enbridge to take the 
documentary records within their website portal and make them available to the 
Authority as part of the public record prior to the February meeting when the Authority 
is scheduled to vote on the compliance of Section 7.5 in the RFP.  This will assist the 
Authority in transparency and make it more compliant in its obligations under FOIA 
and allows accessibility to documents.  Enbridge does have a concern that some 
documents include business confidential and/or proprietary information.  FOIA does 
enable a company that interacts with other companies to invoke trade secret exceptions 
and confidentiality in some circumstances and still allow the necessary parties access 
to the documents.  

 
VI.   PUBLIC COMMENT 
 

A. The public is encouraged to address Authority members at this time.  Each member of 
the public is limited to three (3) minutes.  Written public comment to the MSCA may 
be submitted via the MSCA Public Comment Form. 

 
Monica Monsma, MDOT, coordinated the public comments that were heard.  Public 
comments are not question and answer periods for Authority members and there will not 
be a response provided from Authority members; however public comments will be taken 
under advisement for consideration.  Nineteen individuals signed up to give public 
comment; however only 18 actually presented:  Full list is attached to these minutes, in 
order of presentations.  Two individuals submitted written comments, which are also 
attached. 
 

VII. ADJOURN 
With no further business at hand, Chairman Nystrom called for Motion to Adjourn.  Motion 
by Anthony England.  Seconded by Member Novak. Motion Carried. 
 
Meeting adjourned at 1:25 p.m. 

 
 
 
Minutes taken by:  
Cindy Robinson 
Senior Executive Management Assistant 
MDOT Bureau of Development 
 

 

     Approved:        
        

https://forms.office.com/g/EfNC27nTfY
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MEMORANDUM OF UNDERSTANDING  

BETWEEN  

MACKINAC STRAITS CORRIDOR AUTHORITY  

AND 

ENBRIDGE ENERGY, LIMITED PARTNERSHIP 
 

QUALITY ASSURANCE ROLES AND RESPONSIBILITIES DURING TUNNEL 

CONSTRUCTION 

 

I. INTRODUCTION 

 

This Memorandum of Understanding (“MOU”) is entered between the Mackinac Straits Corridor 

Authority (“Authority”) and Enbridge Energy, Limited Partnership (“Enbridge”) (collectively “the 

Parties”) to establish the roles and responsibilities for quality assurance during construction of the 

Tunnel. The “Tunnel Agreement” entered between the Parties on December 19, 2018 sets forth 

the requirements for the design and construction of the Tunnel.  With respect to quality assurance, 

and as relevant to this MOU, Section 5.3 of the Tunnel Agreement requires Enbridge to provide 

funds necessary for the Authority to retain an Independent Quality Assurance Contractor (“IQA 

Contractor”) with appropriate technical expertise to monitor the construction of the Tunnel and to 

provide information to the Authority.  Section 7.8 of the Tunnel Agreement further provides that 

Enbridge is to provide the IQA Contractor with timely and reasonable access to all Tunnel 

construction documents necessary for standard of practice quality assurance, and to grant the IQA 

Contractor reasonable access to the construction sites necessary to complete standard of practice 

quality assurance.  Enbridge, as part of its internal procedure to construct the Tunnel, will have its 

own quality assurance team observing, verifying, and/or auditing construction of the Tunnel 

(“Enbridge QA Team”).   

 

II. PURPOSE 

 

The purpose of this MOU is to establish:  

 

1. The Parties’ mutual understanding for how quality assurance will be completed and 

coordinated during Tunnel construction.  

2. The IQA Contractor’s and the Enbridge QA Team’s quality assurance roles and 

responsibilities during Tunnel construction.  

3. Additional requirements necessary for the Parties to facilitate quality assurance during 

Tunnel construction.    

 

III. DEFINITIONS 

 

All terms contained in this MOU that are defined in Article 1 of the Tunnel Agreement have the 

meaning set forth in Article 1 of the Tunnel Agreement.  Terms not defined in Article 1 of the 

Tunnel Agreement have the meaning set forth in this MOU.   
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IV. QUALITY ASSURANCE ROLES AND RESPONSIBILITIES 

 

A. IQA Contractor: The IQA Contractor is responsible for: 

i. Performing quality assurance activities during Tunnel construction to verify 

compliance with the Project Specifications jointly-developed by the Parties 

under Section 7.2 of the Tunnel Agreement.  The IQA Contractor may verify 

compliance by receipt and review of quality assurance documentation provided 

to the IQA Contractor by Enbridge, or through site inspections planned and 

coordinated with Enbridge.  

B. Enbridge QA Team: Enbridge’s QA Team will consist of the following:  

i. Enbridge Construction Management Team: Enbridge’s Construction 

Management Team will be responsible for observing and field-verifying the 

Tunnel construction contractor’s compliance with the contract requirements 

during the course of construction. This includes notice of any non-compliant 

work for action by the contractor and concurrence by the Engineer of Record.    

ii. Enbridge Quality Team: Enbridge’s Quality Team will perform regular quality 

assurance audits to ensure the contractor is implementing the quality control 

and quality assurance requirements in accordance with the Tunnel construction 

contractor’s Quality Management Plan, which includes Inspection and Testing 

Plans (“ITPs”) for each element of the work.      

iii. Enbridge Engineer of Record: Except as otherwise provided in the Tunnel 

Agreement, the Engineer of Record will make final determination of required 

corrective action for non-compliant work and for any changes to the design.     

C. Delineation of Roles and Responsibilities Amongst IQA Contractor and Enbridge QA 

Team: The table below specifies the “Quality Assurance Activities” that are to be 

performed by the IQA Contractor and Enbridge QA Team during Tunnel construction.  

 

 Enbridge 

Construction 

Management team 

Enbridge  

Quality Team 

Enbridge  

Engineer of Record 

IQA Contractor 

Construction 

Progress 

Monitoring 

Responsible and 

Accountable  

Inform  

 

Inform Inform on ITPs 

Quality 

Assurance 

Audit of 

Contractors 

QA/QC 

Accountable  Responsible Responsible  Inform  

 

V. DUTIES OF THE PARTIES 

 

In order to facilitate the quality assurance roles and responsibilities set forth in Section IV above, 

the Parties further agree as follows:  

 

A. The Parties agree that all communications and correspondence to/from an authorized 

representative of the Authority and/or IQA Contractor concerning quality assurance of 

the Tunnel will be directed to/from an authorized representative of Enbridge. The 
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Authority and IQA Contractor are not required or expected to communicate or 

correspond with Enbridge’s Tunnel construction contractor(s).  

B. The ITPs referenced in Section IV.B.ii above may specify periods during which Tunnel 

construction activities are to temporarily cease (“Hold Points”) to allow the Enbridge 

QA Team to complete Quality Assurance Activities.  There are no Hold Points during 

Tunnel construction to allow the IQA Contractor to complete Quality Assurance 

Activities.  

C. Information Sharing: To ensure that the IQA Contractor has access to Tunnel 

construction documentation necessary to perform Quality Assurance Activities, the 

Parties agree that:   

i. Enbridge will host a web-based, secure file-sharing platform (“File Share Site”) 

that will allow the Parties to access and view the quality assurance 

documentation identified in the ITPs and further specified by the IQA 

Contractor once the IQA Contractor is under contract by the Authority. 

Enbridge will post these specified documents to the File Share Site within two 

(2) Business Days after such documents are received by Enbridge from its 

contractor(s). The Authority and the IQA Contractor are not required to request 

that these specified documents be posted to the File Share Site.  

ii. The Authority may request from Enbridge additional documents not identified 

in the ITPs and further specified by the IQA Contractor that are reasonably 

necessary to allow the IQA Contractor to complete its duties in accordance with 

the Tunnel Agreement. Provided that Enbridge agrees that the requested 

documents are reasonably necessary to allow the IQA Contractor to complete 

its duties in accordance with the Tunnel Agreement, Enbridge will post the 

requested documents to the File Share Site within two (2) Business Days after 

Enbridge receives such documents from its contractor(s).   

iii. To the extent that the Authority has any comments on documents posted to the 

File Share Site, the Authority will make its best efforts to post its comments to 

the File Share Site within two (2) Business Days after the document(s) 

commented on by the Authority are posted to the File Share Site by Enbridge.  

D. Site Inspections:    

i. The Parties agree that the inspections identified in the ITPs, with dates provided 

by the Tunnel construction contractor, may be observed by the IQA Contractor.  

ii. The IQA Contractor may be present for any and all site inspections identified 

in the ITPs.  

iii. In addition to the site inspections identified in the ITPs, the IQA Contractor, 

within his or her sole discretion and without notice, may perform supplemental 

site inspections that the IQA contractor deems necessary to complete standard 

of practice quality assurance in a reasonable manner and in accordance with the 

Tunnel Agreement. The IQA Contractor may perform site inspections not 

identified in the ITPs, without notice, that are reasonably necessary and in a 

reasonable manner to allow the IQA Contractor to complete its duties in 

accordance with the Tunnel Agreement. 

iv. Whenever the IQA Contractor deems it necessary, upon the IQA Contractor’s 

request, For any site inspections by the IQA Contractor and as reasonably 

requested by the IQA Contractor, Enbridge agrees that it will have a project 
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team member present to facilitate the IQA’s inspection and communications 

with Tunnel construction contractor.   

v. The Authority agrees that Enbridge and its contractor(s) will not be required to 

cease construction for any period of time if the IQA Contractor is not able to 

attend a scheduled site inspection. The Parties will provide reasonable 

accommodation to reschedule a site inspection missed by the IQA Contractor 

as quickly as practicable.   

 

VI. ADDITIONAL PROVISIONS 

 

A. This MOU may be signed in counterparts, such that signatures appear on separate signature 

pages.  A copy or original of this document with all signature pages appended together will 

be deemed a fully executed MOU. Copies, pdf, or facsimiles of signatures are the 

equivalent of original signatures.  

B. Any dispute over the interpretation or application of this MOU will be resolved in 

accordance with Article 16 of the Tunnel Agreement.  

C. This MOU contains all the representations and the entire understanding of the Parties with 

respect to the subject matter of this MOU. Any other prior correspondence, memoranda, or 

agreements, whether written or oral, are intended to be replaced in total by this MOU. 

D. This MOU may be modified or amended through written agreement executed by the 

Parties.   

 

The Parties acknowledge agreement by their signatures below: 

 

FOR MACKINAC STRAITS CORRIDOR AUTHORITY  

 

___________________________ 

Name:  

Title:  

Date: 

 

FOR ENBRIDGE ENERGY, LIMITED PARTNERSHIP   

BY: ENBRIDGE PIPELINES (LAKEHEAD) L.L.C., 

ITS MANAGING GENERAL PARTNER 

 

___________________________ 

Name:  

Title:  

Date: 
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MEMORANDUM OF UNDERSTANDING  

BETWEEN  

MACKINAC STRAITS CORRIDOR AUTHORITY  

AND 

ENBRIDGE ENERGY, LIMITED PARTNERSHIP 
 

QUALITY ASSURANCE ROLES AND RESPONSIBILITIES DURING TUNNEL 

CONSTRUCTION 

 

I. INTRODUCTION 

 

This Memorandum of Understanding (“MOU”) is entered between the Mackinac Straits Corridor 

Authority (“Authority”) and Enbridge Energy, Limited Partnership (“Enbridge”) (collectively “the 

Parties”) to establish the roles and responsibilities for quality assurance during construction of the 

Tunnel. The “Tunnel Agreement” entered between the Parties on December 19, 2018 sets forth 

the requirements for the design and construction of the Tunnel.  With respect to quality assurance, 

and as relevant to this MOU, Section 5.3 of the Tunnel Agreement requires Enbridge to provide 

funds necessary for the Authority to retain an Independent Quality Assurance Contractor (“IQA 

Contractor”) with appropriate technical expertise to monitor the construction of the Tunnel and to 

provide information to the Authority.  Section 7.8 of the Tunnel Agreement further provides that 

Enbridge is to provide the IQA Contractor with timely and reasonable access to all Tunnel 

construction documents necessary for standard of practice quality assurance, and to grant the IQA 

Contractor reasonable access to the construction sites necessary to complete standard of practice 

quality assurance.  Enbridge, as part of its internal procedure to construct the Tunnel, will have its 

own quality assurance team observing, verifying, and/or auditing construction of the Tunnel 

(“Enbridge QA Team”).   

 

II. PURPOSE 

 

The purpose of this MOU is to establish:  

 

1. The Parties’ mutual understanding for how quality assurance will be completed and 

coordinated during Tunnel construction.  

2. The IQA Contractor’s and the Enbridge QA Team’s quality assurance roles and 

responsibilities during Tunnel construction.  

3. Additional requirements necessary for the Parties to facilitate quality assurance during 

Tunnel construction.    

 

III. DEFINITIONS 

 

All terms contained in this MOU that are defined in Article 1 of the Tunnel Agreement have the 

meaning set forth in Article 1 of the Tunnel Agreement.  Terms not defined in Article 1 of the 

Tunnel Agreement have the meaning set forth in this MOU.   
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IV. QUALITY ASSURANCE ROLES AND RESPONSIBILITIES 

 

A. IQA Contractor: The IQA Contractor is responsible for: 

i. Performing quality assurance activities during Tunnel construction to verify 

compliance with the Project Specifications jointly-developed by the Parties 

under Section 7.2 of the Tunnel Agreement.  The IQA Contractor may verify 

compliance by receipt and review of quality assurance documentation provided 

to the IQA Contractor by Enbridge, or through site inspections planned and 

coordinated with Enbridge.  

B. Enbridge QA Team: Enbridge’s QA Team will consist of the following:  

i. Enbridge Construction Management Team: Enbridge’s Construction 

Management Team will be responsible for observing and field-verifying the 

Tunnel construction contractor’s compliance with the contract requirements 

during the course of construction. This includes notice of any non-compliant 

work for action by the contractor and concurrence by the Engineer of Record.    

ii. Enbridge Quality Team: Enbridge’s Quality Team will perform regular quality 

assurance audits to ensure the contractor is implementing the quality control 

and quality assurance requirements in accordance with the Tunnel construction 

contractor’s Quality Management Plan, which includes Inspection and Testing 

Plans (“ITPs”) for each element of the work.      

iii. Enbridge Engineer of Record: Except as otherwise provided in the Tunnel 

Agreement, the Engineer of Record will make final determination of required 

corrective action for non-compliant work and for any changes to the design.     

C. Delineation of Roles and Responsibilities Amongst IQA Contractor and Enbridge QA 

Team: The table below specifies the “Quality Assurance Activities” that are to be 

performed by the IQA Contractor and Enbridge QA Team during Tunnel construction.  

 

 Enbridge 

Construction 

Management team 

Enbridge  

Quality Team 

Enbridge  

Engineer of Record 

IQA Contractor 

Construction 

Progress 

Monitoring 

Responsible and 

Accountable  

Inform  

 

Inform Inform on ITPs 

Quality 

Assurance 

Audit of 

Contractors 

QA/QC 

Accountable  Responsible Responsible  Inform  

 

V. DUTIES OF THE PARTIES 

 

In order to facilitate the quality assurance roles and responsibilities set forth in Section IV above, 

the Parties further agree as follows:  

 

A. The Parties agree that all communications and correspondence to/from an authorized 

representative of the Authority and/or IQA Contractor concerning quality assurance of 

the Tunnel will be directed to/from an authorized representative of Enbridge. The 
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Authority and IQA Contractor are not required or expected to communicate or 

correspond with Enbridge’s Tunnel construction contractor(s).  

B. The ITPs referenced in Section IV.B.ii above may specify periods during which Tunnel 

construction activities are to temporarily cease (“Hold Points”) to allow the Enbridge 

QA Team to complete Quality Assurance Activities.  There are no Hold Points during 

Tunnel construction to allow the IQA Contractor to complete Quality Assurance 

Activities.  

C. Information Sharing: To ensure that the IQA Contractor has access to Tunnel 

construction documentation necessary to perform Quality Assurance Activities, the 

Parties agree that:   

i. Enbridge will host a web-based, secure file-sharing platform (“File Share Site”) 

that will allow the Parties to access and view the quality assurance 

documentation identified in the ITPs and further specified by the IQA 

Contractor once the IQA Contractor is under contract by the Authority. 

Enbridge will post these specified documents to the File Share Site within two 

(2) Business Days after such documents are received by Enbridge from its 

contractor(s). The Authority and the IQA Contractor are not required to request 

that these specified documents be posted to the File Share Site.  

ii. The Authority may request from Enbridge additional documents not identified 

in the ITPs and further specified by the IQA Contractor that are reasonably 

necessary to allow the IQA Contractor to complete its duties in accordance with 

the Tunnel Agreement. Provided that Enbridge agrees that the requested 

documents are reasonably necessary to allow the IQA Contractor to complete 

its duties in accordance with the Tunnel Agreement, Enbridge will post the 

requested documents to the File Share Site within two (2) Business Days after 

Enbridge receives such documents from its contractor(s).   

iii. To the extent that the Authority has any comments on documents posted to the 

File Share Site, the Authority will make its best efforts to post its comments to 

the File Share Site within two (2) Business Days after the document(s) 

commented on by the Authority are posted to the File Share Site by Enbridge.  

D. Site Inspections:    

i. The Parties agree that the inspections identified in the ITPs, with dates provided 

by the Tunnel construction contractor, may be observed by the IQA Contractor.  

ii. The IQA Contractor may be present for any and all site inspections identified 

in the ITPs.  

iii. In addition to the site inspections identified in the ITPs, the IQA Contractor, 

within his or her sole discretion and without notice, may perform supplemental 

site inspections that the IQA contractor deems necessary to complete standard 

of practice quality assurance in a reasonable manner and in accordance with the 

Tunnel Agreement.  

iv. Whenever the IQA Contractor deems it necessary, upon the IQA Contractor’s 

request, Enbridge agrees that it will have a project team member present to 

facilitate the IQA’s inspection and communications with Tunnel construction 

contractor.   

v. The Authority agrees that Enbridge and its contractor(s) will not be required to 

cease construction for any period of time if the IQA Contractor is not able to 

attend a scheduled site inspection. The Parties will provide reasonable 
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accommodation to reschedule a site inspection missed by the IQA Contractor 

as quickly as practicable.   

 

VI. ADDITIONAL PROVISIONS 

 

A. This MOU may be signed in counterparts, such that signatures appear on separate signature 

pages.  A copy or original of this document with all signature pages appended together will 

be deemed a fully executed MOU. Copies, pdf, or facsimiles of signatures are the 

equivalent of original signatures.  

B. Any dispute over the interpretation or application of this MOU will be resolved in 

accordance with Article 16 of the Tunnel Agreement.  

C. This MOU contains all the representations and the entire understanding of the Parties with 

respect to the subject matter of this MOU. Any other prior correspondence, memoranda, or 

agreements, whether written or oral, are intended to be replaced in total by this MOU. 

D. This MOU may be modified or amended through written agreement executed by the 

Parties.   

 

The Parties acknowledge agreement by their signatures below: 

 

FOR MACKINAC STRAITS CORRIDOR AUTHORITY  

 

___________________________ 

Name:  

Title:  

Date: 

 

FOR ENBRIDGE ENERGY, LIMITED PARTNERSHIP   

BY: ENBRIDGE PIPELINES (LAKEHEAD) L.L.C., 

ITS MANAGING GENERAL PARTNER 

 

___________________________ 

Name:  

Title:  

Date: 

 
 

 



7.5 Request for Proposals and Contracting Strategy 

(a) Enbridge shall, by April 30, 2019, prepare for the Authority’s review a 

Draft Procurement and Contracting Execution Plan, including, without 

limitation: 

(i) The applicable Contract execution model(s) to complete design 

and construction of the Tunnel; 

(ii) Enbridge Procurement and Quality processes that include a general 

description of the RFP and bid solicitation process, contractor 

qualification process, and contractor proposal evaluation and 

selection criteria; and 

(iii) Timeline for the execution of each applicable Request for 

Proposals (“RFP”) package. 

(b) No later than April 30, 2020 or one hundred twenty (120) days after the 

completion of the Geotechnical Investigations, whichever is later, Enbridge 

will complete the activities identified in the Preliminary Engineering 

Activities Work Plan and prepare and submit to the Authority for its review a 

draft RFP to solicit proposals from contractors to design or design-construct 

the Tunnel. The draft RFP will include, without limitation: 

(i) Qualifications of proposed contractors, which shall include a 

requirement that the contractor and any proposed subcontractors do 

not appear on a list, provided by the State of Michigan, of contractors 

with violations of environmental and safety laws, regulations, rules 

and permits; 

(ii) Jointly developed Project Specifications; 

(iii) A statement that the Authority and the State are not subject to 

any financial risks or liabilities. 

(iv) Commercial structure; 

(v) Key progress reports and deliverables required from the 

contractor throughout the duration of the work; and 

(vi) Change management procedures for proposed modifications of 

or alternatives to any of the conditions post contract award. 

(vii) A requirement that proposed contractors provide a plan of how they 

intend to engage Michigan’s labor pool in the project, including their 

means and methods for recruitment, training, and utilization. 

(c) Upon obtaining the Authority’s concurrence that any RFP for design and/or 

construction of the Tunnel, complies with Section 7.5(b)(i, ii, iii, iv, v, vi, vii), 

Enbridge will release such RFP. Enbridge will select any contractors, 

provided that designated representatives of the Authority will, upon request, 

be authorized to observe the contractor selection process. The Authority will 

have the right to review any contracts entered into by Enbridge and the 

Tunnel contractors to verify that such contracts comply with Section 7.5(b)(i, 

ii, iii, iv, v, vi, vii). The contract to construct the Tunnel shall include a target 

date for completion of the Tunnel. 



(d) No later than one hundred eighty (180) days after obtaining all Government 

Approvals and Permits necessary to begin construction of the Tunnel, 

Enbridge will: 

(i) Engage the Tunnel Construction Contractors selected through the 

RFP process; 

(ii) Make any payments required under Enbridge’s contracts with the 

Tunnel Construction Contractors that may be necessary to allow the 

Tunnel Construction Contractors to commence construction; and 

(iii) Commence construction. 
 



Acronyms
AC Actual Cost Agreement
CM Construction Manager
DC Document Control
DE Design Engineer
Eng Engineer or Engineering
EOI Expression of Interest
FWIW For What it is Worth
GC General Contractor
GEOP Good Engineering and Operating Practices
IQA Independent Quality Assurance Contractor
LS Lump Sum Agreement
MA Moonin Associates
MSCA Mackinac Straits Corridor Authority
NA Not Applicable 
OE Owners Engineer
pg Page
QA Quality Assurance
RFI Request for Information
RFP Request for Proposal
SOM State of Michigan
TA Tunnel Agreement between MSCA and Enbridge
TBM Tunnel Boring Machine

Turn Refers to a cycle of documents provided for MSCA comment, Enbridge's responses and revisions to MSCAs 
comments, and the revisions made to documents as a result of the preceding communications

The following pages reflect the comments that were addressed in reference to the requirements that are outlined 
in section 7.5a and b of the TA between MSCA and ENB. In order to obtain the Authority's concurrence, the TA 
states that the RFP needs to comply with section 7.5b of the TA.  
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Tunnel 
Construction 
Agreement

pg. 25 AC 2.2, 
LS 3.2

Is Michigan workforce engagement addressed here? NA (j) Engagement of Michigan Workers. Contractor shall include in its Work Plan a section that explains how it and its Subcontractors will 
engage Michigan’s labor pool in the performance of the Work. This portion of the Work Plan must specify, among other things, 
Contractor’s means and methods for recruitment, training, and utilization of such workers.

Tunnel 
Construction 
Agreement

77  3.9(a) How specifically is MSCA's inspection of the tunnel 
included here or is it not? 

(a) Right to Inspect. Company will have the right to observe, inspect and comment 
upon the Work (whether on-Site or off-Site) and to maintain a reasonable presence 
for such purpose. Work inspections and comments will not relieve Contractor of any 
obligation in this Agreement and shall not be deemed to constitute control of 
Contractor’s means and methods of construction or any other aspect of the Work. At 
Company’s request, Contractor shall make Work available for inspection, including 
by removing or uncovering portions of the finished Work.

(a) Right to Inspect or Observe. 
(i) Company will have the right to observe, inspect and comment upon the Work (whether on-Site or off-Site) and to maintain a reasonable 
presence for such purpose, including for ongoing oversight, verifications, inspections and quality, environmental and safety audits. Work 
inspections and comments will not relieve Contractor of any obligation in this Agreement and shall not be deemed to constitute control of 
Contractor’s means and methods of construction or any other aspect of the Work. At Company’s request, Contractor shall make Work 
available for inspection, including by removing or uncovering portions of the finished Work.
(ii) Members of the MSCA Group will have access to the Work and the right to observe and inspect the Work (whether on-Site or off-Site) 
and to maintain a reasonable presence for such purpose. 

Tunnel 
Construction 
Agreement

114 19.17 Michigan Liability waiver and indemnity--MSCA Would 
prefer that this match the TA exactly

Michigan Liability Waiver and Indemnity
CONTRACTOR HEREBY:
(a) WAIVES ANY AND ALL CLAIMS/LOSSES IT MAY HAVE AGAINST MICHIGAN GROUP; 
AND
(b) SHALL INDEMNIFY EACH OF MICHIGAN GROUP FROM ANY AND ALL 
CLAIMS/LOSSES,
IN EACH OF CLAUSES (A) AND (B) ABOVE, THAT ARE DIRECTLY OR INDIRECTLY BASED 
ON, IN CONNECTION WITH, RELATING TO, OR ARISING OUT OF THE WORK OR ANY 
ACTIONS OR INACTIONS UNDER THIS AGREEMENT.

CONTRACTOR HEREBY:
(a) WAIVES ANY AND ALL CLAIMS/LOSSES IT MAY HAVE AGAINST MSCA GROUP; AND
(b) SHALL INDEMNIFY EACH MEMBER OF MSCA GROUP FROM ANY AND ALL CLAIMS/LOSSES,
IN EACH OF CLAUSES (A) AND (B) ABOVE, THAT ARE DIRECTLY OR INDIRECTLY BASED ON, IN CONNECTION WITH, RELATING TO, OR 
ARISING OUT OF THE WORK OR ANY ACTIONS OR INACTIONS OF CONTRACTOR GROUP UNDER THIS AGREEMENT.  WITHOUT LIMITING 
THE PRECEDING, THE CONTRACTOR’S INDEMNITY IN THIS SECTION 19.17 INCLUDES CLAIMS/LOSSES RELATED: (I) TO THE CONSTRUCTION 
OF THE TUNNEL COMPLEX, (II) THE CONSTRUCTION OF THE OTHER FACILITIES REQUIRED BY THE SCOPE OF WORK, (III) ANY ENGINEERING 
OR DESIGN WORK UNDERTAKEN BY CONTRACTOR GROUP, (IV) DAMAGE TO THE ENVIRONMENT ARISING FROM THE WORK, AND (V) 
DAMAGE TO THE CONDITION OF STATE-OWNED LANDS BENEATH THE STRAITS OF MACKINAC ARISING FROM THE WORK.  IT IS THE 
SPECIFIC INTENT OF THE PARTIES THAT THE MSCA GROUP WILL (IN ALL CASES EXCEPT FOR LOSS OR DAMAGE RESULTING FROM THE SOLE 
AND EXCLUSIVE NEGLIGENCE OR WRONGFUL ACTS OR OMISSIONS OF THE MEMBERS OF THE MSCA GROUP) BE INDEMNIFIED AGAINST 
ALL LIABILITY, LOSS, OR DAMAGE FOR OR ON ACCOUNT OF ANY INJURIES TO OR DEATH OF ANY THIRD PERSON OR ANY DAMAGES TO OR 
DESTRUCTION OF REAL OR PERSONAL PROPERTY OF ANY THIRD PERSON ARISING OUT OF OR IN ANY WAY CONNECTED WITH THE 
PERFORMANCE OF THIS AGREEMENT, REGARDLESS OF WHETHER OR NOT THE LIABILITY, LOSS, OR DAMAGE IS CAUSED IN PART, OR 
ALLEGED TO BE CAUSED IN PART BY, THE NEGLIGENCE OR FAULT OF ANY MEMBER OF THE MSCA GROUP. 

Tunnel 
Construction 
Agreement

3.8(b) MSCA wants to ensure that IQA has access to 
documents. Is there a provision to get info from the 
contractor to company then to the IQA? 

Company’s Right to Access Records. Contractor shall provide Company and its agents 
or authorized representatives with requested documentation and records related to 
the Work, including copies of all proposals, purchase orders, cost reports, accounting 
records, payroll records, daily records of unit costs and man-hour performance, 
check registers, Subcontracts, estimates, and detailed invoices for all Equipment, 
Materials, and labor furnished or used by Contractor and Subcontractors in the 
performance of the Work. Contractor shall, no later than five (5) Business Days after 
Company’s request via a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by 
Company; and
(ii) include a notarized representation (under penalty of perjury) from a duly 
appointed officer of Contractor that “the documents provided constitute a true and 
complete record of all documents (including emails and other electronic documents) 
in the possession of Contractor Group that are responsive to Company’s request.”
Company may retain such information in its permanent files. If any such books and 
records are or may be required to resolve any claim or dispute in relation to this 
Agreement, the period of retention and Company’s rights described in this Section 
3.8 will continue until final disposition of such claim or dispute. The existence or 
pendency of any dispute between the Parties shall not constitute grounds for 
Contractor to withhold, delay, or redact any documentation or records related to the 
Work. With respect to the Tunnel Boring Machine’s design and manufacture, 
Company shall have access to any and all records relating to same, including drafts 
and preliminary drawings

Company’s Right to Access Records.
(i) Contractor shall provide Company and its agents or authorized representatives with requested documentation and records related to 
the Work, including copies of all quality assurance records, proposals, purchase orders, cost reports, accounting records, payroll records, 
daily records of unit costs and man-hour performance, check registers, Subcontracts, estimates, and detailed invoices for all Equipment, 
Materials, and labor furnished or used by Contractor and Subcontractors in the performance of the Work. Contractor shall, no later than 
five (5) Business Days after Company’s request via a Transmittal or RFI:
(A) supply any requested information related to the Work in the form prescribed by Company; and
(B) include a notarized representation (under penalty of perjury) from a duly appointed officer of Contractor that “the documents provided 
constitute a true and complete record of all documents (including emails and other electronic documents) in the possession of Contractor 
Group that are responsive to Company’s request.”
(ii) Company may retain such information in its permanent files. If any such books and records are or may be required to resolve any claim 
or dispute in relation to this Agreement, the period of retention and Company’s rights described in this Section 3.8 will continue until final 
disposition of such claim or dispute. The existence or pendency of any dispute between the Parties shall not constitute grounds for 
Contractor to withhold, delay, or redact any documentation or records related to the Work. With respect to the Tunnel Boring Machine’s 
design and manufacture, Company shall have access to any and all records relating to same, including drafts and preliminary drawings.
(iii) Contractor understands and acknowledges that the Company has an obligation to provide certain documents and records to the MSCA. 
As such, members of the MSCA Group will, from time-to-time, request from Company documentation and records that are maintained by 
Contractor Group. If a Transmittal or RFI to Contractor pursuant to Section 3.8(b)(i) states that its purpose is to respond to a request from a 
member of the MSCA Group, then the timing for Contractor’s provision of such requested documentation and records shall be no later 
than two (2) Business Days after Company’s Transmittal or RFI (instead of five (5) Business Days). Notwithstanding any request from a 
member of the MSCA Group or the Company Group, no member of the Contractor Group shall transmit any documentation or records to a 
member of the MSCA Group. Only the Company shall transmit records and documentation to the MSCA Group. If the Contractor receives a 
request (whether verbal or in writing) directly from any member of the MSCA Group, then the Contractor shall provide such written 
request (or a transcript of a verbal request) to Company via a Transmittal within one (1) Day of receipt.

Draft 
Procurement Plan

Draft procurement and contracting execution plan was 
submitted for design period, needs to be updated for 
the construction phase-see 7.5 of the TA-propose that 
an amendment be made to the approved plan, there 
should be an explanation as to what is different from 
the original plan-namely the contractor qualifications 

Revised draft to be submitted with next turn.
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Tunnel Construction 
Agreement

3.8b 3.8(b) Access to Tunnel construction quality documents for the 
MSCA.  Want quality documents in a timely manner such as 
daily logs.  Want Tunnel construction quality documents.  

Right to Access Records. Contractor shall provide Company and its agents or authorized 
representatives (including representatives of Michigan Group) with requested documentation 
and records related to the Work, including copies of all proposals, purchase orders, cost 
reports, accounting records, payroll records, daily records of unit costs and man-hour 
performance, check registers, Subcontracts, estimates, and detailed invoices for all Equipment, 
Materials, and labor furnished or used by Contractor and Subcontractors in the performance 
of the Work. Contractor shall, no later than five (5) Business Days after Company’s request via 
a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by Company; 
and
(ii) include a notarized representation (under penalty of perjury) from a duly appointed officer 
of Contractor that “the documents provided constitute a true and complete record of all 
documents (including emails and other electronic documents) in the possession of Contractor 
Group that are responsive to Company’s request.”
Company may retain such information in its permanent files. If any such books and records are 
or may be required to resolve any claim or dispute in relation to this Agreement, the period of 
retention and Company’s rights described in this Section 3.8 will continue until final 
disposition of such claim or dispute. The existence or pendency of any dispute between the 
Parties shall not constitute grounds for Contractor to withhold, delay, or redact any 
documentation or records related to the Work. With respect to the Tunnel Boring Machine’s 
design and manufacture, Company shall have access to any and all records relating to same, 
including drafts and preliminary drawings.

Right to Access Records. Contractor shall provide Company and its agents or authorized representatives (including 
representatives of Michigan Group) with requested documentation and records related to the Work, including copies of all 
proposals, purchase orders, cost reports, accounting records, payroll records, daily records of unit costs and man-hour 
performance, check registers, Subcontracts, estimates, and detailed invoices for all Equipment, Materials, and labor 
furnished or used by Contractor and Subcontractors in the performance of the Work. Contractor shall, no later than five (5) 
Business Days after Company’s request via a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by Company; and
(ii) include a notarized representation (under penalty of perjury) from a duly appointed officer of Contractor that “the 
documents provided constitute a true and complete record of all documents (including emails and other electronic 
documents) in the possession of Contractor Group that are responsive to Company’s request.”
Company may retain such information in its permanent files. If any such books and records are or may be required to 
resolve any claim or dispute in relation to this Agreement, the period of retention and Company’s rights described in this 
Section 3.8 will continue until final disposition of such claim or dispute. The existence or pendency of any dispute between 
the Parties shall not constitute grounds for Contractor to withhold, delay, or redact any documentation or records related 
to the Work. With respect to the Tunnel Boring Machine’s design and manufacture, Company shall have access to any and 
all records relating to same, including drafts and preliminary drawings.

Tunnel Construction 
Agreement

3.9a 3.9(a) Second sentence reads as insufficient insofar as providing site 
access for the MSCA. Please add "Michigan Group will have 
access to and the right to observe and inspect the Work 
(whether on-site or off-site) and to maintain a reasonable 
presence for such purpose."

3.9 Company’s Right to Inspect; Correction of Defects
(a) Right to Inspect. Company will have the right to observe, inspect and comment upon the 
Work (whether on-Site or off-Site) and to maintain a reasonable presence for such purpose. 
Representatives of the Michigan Group and Company Group’s insurance companies also shall 
participate in ongoing oversight, verifications, inspections and quality, environmental and 
safety audits. Work inspections and comments will not relieve Contractor of any obligation in 
this Agreement and shall not be deemed to constitute control of Contractor’s means and 
methods of construction or any other aspect of the Work. At Company’s request, Contractor 
shall make Work available for inspection, including by removing or uncovering portions of the 
finished Work.

(a) Right to Inspect or Observe.
(i) Company will have the right to observe, inspect and comment upon the Work (whether on-Site or off-Site) and to 
maintain a reasonable presence for such purpose, including for ongoing oversight, verifications, inspections and quality, 
environmental and safety audits. Work inspections and comments will not relieve Contractor of any obligation in this 
Agreement and shall not be deemed to constitute control of Contractor’s means and methods of construction or any other 
aspect of the Work. At Company’s request, Contractor shall make Work available for inspection, including by removing or 
uncovering portions of the finished Work.
(ii) Members of the MSCA Group will have access to the Work and the right to observe and inspect the Work (whether on-
Site or off-Site) and to maintain a reasonable presence for such purpose.

Tunnel Construction 
Agreement

3.8 3.8(b)(ii) 3.8(b) (ii) "Company may retain". Should that be "shall 
retain"?-Quality control immediate access. Want a DC 
platform, so that daily docs are uploaded by contractor, 
Enbridge checks. If IQA doesn't have access this could cause a 
delay.

Company may retain such information in its permanent files. If any such books and records are 
or may be required to resolve any claim or dispute in relation to this Agreement, the period of 
retention and Company’s rights described in this Section 3.8 will continue until final 
disposition of such claim or dispute

(ii)         Company may retain such information in its permanent files. If any such books and records are or may be required 
to resolve any claim or dispute in relation to this Agreement, the period of retention and Company’s rights described in 
this Section 3.8 will continue until final disposition of such claim or dispute. The existence or pendency of any dispute 
between the Parties shall not constitute grounds for Contractor to withhold, delay, or redact any documentation or records 
related to the Work. With respect to the Tunnel Boring Machine’s design and manufacture, Company shall have access to 
any and all records relating to same, including drafts and preliminary drawings.

Tunnel Construction 
Agreement

9.1 9.1 MSCA and SOM to be named as Additional Insureds, TA 10.1 (d) Additional Insured, Subrogation Waiver, Policies as Primary. Contractor shall ensure that 
each insurance carrier providing coverage hereunder provides (in each case arranged to 
provide the maximum benefit to Company) the following:
(i) With the exception of Sections 9.1(a)(i) (ii) [and (vii) (viii)] and Sections 9.1(b)(A)-(B), the 
inclusion of Company Group and MSCA Group as additional insureds in insurance policies 
under this Section 9.1.

(d) Additional Insured, Subrogation Waiver, Policies as Primary. Contractor shall ensure that each insurance carrier 
providing coverage hereunder provides (in each case arranged to provide the maximum benefit to Company) the 
following:
(i) With the exception of Sections 9.1(a)(i) (ii) [and (vii) (viii)] and Sections 9.1(b)(A)-(B), the inclusion of Company Group 
and MSCA Group as additional insureds in insurance policies under this Section 9.1.
(ii) Waiver of insurers’ rights of recovery, contribution, subrogation, set-off, or counterclaim, in favor of Company, in all 
policies of insurance under this Section 9.1 and including all applicable third-party liability policies, property insurance 
policies, and marine insurance policies, arising out of or related in any way to this Agreement.
(iii) That coverage, in all of Contractor’s insurance policies (whether such policies are primary, umbrella, or excess) under 
this Section 9.1 or arising out of or related to this Agreement in any way, except worker’s compensation in Section 
9.1(b)(A) (which shall be governed by Applicable Law), shall be written to respond on a primary and non-contributory basis 
irrespective of any other applicable insurance otherwise available to Company under this Agreement.
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Tunnel Construction 
Agreement

3.8 or 
3.9??

3.8(b)(ii) 3.8(b) (iii) To be discussed on the call. MSCA requires access to 
all Quality documents in timely fashion to perform industry 
standard QA 

Right to Access Records. Contractor shall provide Company and its agents or authorized 
representatives (including representatives of Michigan Group) with requested documentation 
and records related to the Work, including copies of all proposals, purchase orders, cost 
reports, accounting records, payroll records, daily records of unit costs and man-hour 
performance, check registers, Subcontracts, estimates, and detailed invoices for all Equipment, 
Materials, and labor furnished or used by Contractor and Subcontractors in the performance 
of the Work. Contractor shall, no later than five (5) Business Days after Company’s request via 
a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by Company; 
and
(ii) include a notarized representation (under penalty of perjury) from a duly appointed officer 
of Contractor that “the documents provided constitute a true and complete record of all 
documents (including emails and other electronic documents) in the possession of Contractor 
Group that are responsive to Company’s request.”
Company may retain such information in its permanent files. If any such books and records are 
or may be required to resolve any claim or dispute in relation to this Agreement, the period of 
retention and Company’s rights described in this Section 3.8 will continue until final 
disposition of such claim or dispute. The existence or pendency of any dispute between the 
Parties shall not constitute grounds for Contractor to withhold, delay, or redact any 
documentation or records related to the Work. With respect to the Tunnel Boring Machine’s 
design and manufacture, Company shall have access to any and all records relating to same, 
including drafts and preliminary drawings.

Company’s Right to Access Records.
(i) Contractor shall provide Company and its agents or authorized representatives with requested documentation and 
records related to the Work, including copies of all quality assurance records, proposals, purchase orders, cost reports, 
accounting records, payroll records, daily records of unit costs and man-hour performance, check registers, Subcontracts, 
estimates, and detailed invoices for all Equipment, Materials, and labor furnished or used by Contractor and 
Subcontractors in the performance of the Work. Contractor shall, no later than five (5) Business Days after Company’s 
request via a Transmittal or RFI:
(A) supply any requested information related to the Work in the form prescribed by Company; and
(B) include a notarized representation (under penalty of perjury) from a duly appointed officer of Contractor that “the 
documents provided constitute a true and complete record of all documents (including emails and other electronic 
documents) in the possession of Contractor Group that are responsive to Company’s request.”
(ii) Company may retain such information in its permanent files. If any such books and records are or may be required to 
resolve any claim or dispute in relation to this Agreement, the period of retention and Company’s rights described in this 
Section 3.8 will continue until final disposition of such claim or dispute. The existence or pendency of any dispute between 
the Parties shall not constitute grounds for Contractor to withhold, delay, or redact any documentation or records related 
to the Work. With respect to the Tunnel Boring Machine’s design and manufacture, Company shall have access to any and 
all records relating to same, including drafts and preliminary drawings.
(iii) Contractor understands and acknowledges that the Company has an obligation to provide certain documents and 
records to the MSCA. As such, members of the MSCA Group will, from time-to-time, request from Company 
documentation and records that are maintained by Contractor Group. If a Transmittal or RFI to Contractor pursuant to 
Section 3.8(b)(i) states that its purpose is to respond to a request from a member of the MSCA Group, then the timing for 
Contractor’s provision of such requested documentation and records shall be no later than two (2) Business Days after 
Company’s Transmittal or RFI (instead of five (5) Business Days). Notwithstanding any request from a member of the MSCA 
Group or the Company Group, no member of the Contractor Group shall transmit any documentation or records to a 
member of the MSCA Group. Only the Company shall transmit records and documentation to the MSCA Group. If the 
Contractor receives a request (whether verbal or in writing) directly from any member of the MSCA Group, then the 
Contractor shall provide such written request (or a transcript of a verbal request) to Company via a Transmittal within one 
(1) Day of receipt.

Draft Procurement 
Plan

In the FWIW category: This reads more like an addendum than 
a revision. I would view a revision as that which replaces the 
first version. However, this is more of an update that would 
appended to the first submission?

Revision 1 22 July 2021 Addendum 19 August 2021

Draft Procurement 
Plan

Under Phase 1, per your RFP, applicants will submit technical 
proposal, cost proposal, etc.? As currently stated, just quals 
are listed.

Interested and qualified applicants will be required to submit a written response describing 
their qualifications and experience in executing work of similar type, scale and complexity of 
the Mackinac Straits Tunnel Project.  

Interested and qualified applicants will be required to submit a written response describing their qualifications and 
technical experience in executing work of similar type, scale and complexity of the Mackinac Straits Tunnel Project along 
with a cost proposal. 

Draft Procurement 
Plan

First version had a section "Qualification Process, Selection 
and Evaluation Criteria" that matched Tunnel Agreement 
language. Consider duplicating.

NA Evaluation Process and Criteria
Evaluation and award of the contract will follow a two-phase process:  
Phase I: Submission and Evaluation of Written Proposals 
*Interested and qualified applicants will submit a written responses to questions provided by Enbridge, which describe their 
qualifications and technical experience in executing work of similar type, scale, and complexity of the Great Lakes Tunnel Project.  
*Interest and qualified applicants also will submit cost proposal(s) and proposed revisions to contract documents.   
*The responses will be ranked based on the answers to the technical questions, the cost proposal, and proposed revisions to contract 
documents, and a short list of approximately three firms may be determined.  
*Evaluation criteria will include the following: 

EVALUATION CRITERIA Examples of information applicant needs to describe to support criteria evaluation
Project Approach
*Key issues and constraints associated with constructing the proposed facilities. 
*Proposed means and methods for installation of the tunnel and pipeline.
*A cost proposal/level of effort for the construction services. 
*Overall construction schedule. 
Key Project Personnel 
*Proposed staff and their associated roles and responsibilities of all key staff for the construction phase.  Resumes for all key individuals 
and approximate percentage of the time this person will be working on the project.
Project Management Plan/ Approach *Overall plan to manage the project, for example, approach to managing costs and schedule during 
construction; approach to outreach and utilization of subcontractors in the execution of the work; approach to risk management. 
 Safety Approach *Proposed safety program approach and how safety will be managed during construction. 

Phase II: In-Person Interview Process 
*Applicants from Phase I will be invited to participate in interviews where applicants will present and elaborate on their qualifications, 
experience, and approach to executing the required scope of work, including the four evaluation criteria set forth above. 



RFP Doc
Clause/ 

Page
Article

MSCA Comment Original Language Turn 2 Edits

Draft Procurement 
Plan

Regarding the "Enbridge will develop the RFP for the 
construction contractors which will contain a robust list of 
weighted selection criteria....": Unless the RFP has been 
modified, my understanding is you will not include such 
specificity in the RFP.

Enbridge will develop the RFP for the construction contractors which will contain a robust list 
of weighted selection criteria for the evaluation of responses. The table below outlines a list of 
evaluation criteria that may be considered during the RFP development:   

Enbridge will develop the RFP for the construction contractors which will allow for the application of  a list of selection 
criteria for the evaluation of responses. The table below outlines a list of evaluation criteria that may be considered during 
the RFP development:   

Draft Procurement 
Plan

17.1 Add back the figure showing relationships of Eng, OE, MA, 
Contractor from the April 19 version

NA

Draft Procurement 
Plan

Need to detail the list of specific technical criteria-why were 
specific proponents selected to give public confidence that 
you are going out to qualified tunneling contractors-see TA 
7.5a-Elaborate on the process of selection

The RFP will be issued to firms who have been selected based on their qualifications and 
ability to demonstrate proficient knowledge and experience with the following:
•Hard rock tunneling;
•High water pressure tunneling;
•Light oil/high pressure natural gas pipeline design and installation within a tunnel; and 
•Key personnel (including prime or sub-consultants) with experience that closely matches or 
most similar match to the anticipated conditions for the project

The Phase 2 RFP will be issued only to those firms that the EOI process identified as having the requisite qualifications, 
ability, proficiency, knowledge, and experience with the following:
• Hard rock tunneling;
• Mixed ground tunneling;
• High water pressure tunneling;
• Operation of slurry or variable density Tunnel Boring Machine (TBM);
• Light oil/high pressure natural gas pipeline design and installation within a tunnel;
• Key personnel (including prime or sub-consultants) with experience that closely matches or most similar match to the 
anticipated conditions for the project; and
• safely executing such work.

Draft Procurement 
Plan

P1, Line 3 change "revision" to "addendum" and later in the line "that 
describes" instead of "and describes".

The information contained in this document is a revision to the Draft Procurement and 
Contraction Execution Plan provided to the Authority on April 26, 2019 and describes the 
activities associated with the following deliverables: 

The information contained in this document is an addendum to the Draft Procurement and Contraction Execution Plan 
provided to the Authority on April 26, 2019 that describes the activities associated with the following deliverables: 

Draft Procurement 
Plan

This version has deleted the Contract Execution Models 
paragraph from the 7/22/21 version (p. 1) that summarized 
the reason for the addendum, i.e., that Enbridge awarded pre-
construction services, off ramp, exercising off ramp option and 
going to market... Very helpful to the Board members if you 
would restore that paragraph.

NA In 2019, Enbridge selected Arup as the DE, WSP as the OE, and Great Lakes Tunnel Constructors as the Preconstruction 
Services Contractor.  Working together, these three parties and Enbridge advanced the design of the Tunnel to a stage 
where it is now possible to select—and ultimately enter into a Tunnel Construction Agreement with—a CM/GM.  The 
below figure illustrates the CM/GC commercial model:  

Draft Procurement 
Plan

p2. Because this is now the phase 2 portion, should you 
replace "Construction Manager/General Contractor" with 
"Construction Contractor"?

Construction Manager/General Contractor Construction Contractor

Draft Procurement 
Plan

Doc references both "Mackinac Straits Tunnel Project" and 
"Great Lakes Tunnel Project".

All references to "Mackinac Straits Tunnel Project"  revised to "Great Lakes Tunnel Project".

Draft Procurement 
Plan

Fix the chart to remove CM and Construction Contractor and 
copy to Phase two so that it describes what it is

See above chart Imported the old chard from the 4.19 submission back into the Phase one, and revised the Phase 2 Chart to reflect the 
current relational chart see table above for selection process

Draft Procurement 
Plan

p2. also within that Selection Process paragraph, should it say 
"To ensure the best qualified firms are hired to construct the 
...."

To ensure the best qualified firms are hired to support the design and construction of the 
Mackinac Straits Tunnel Project Enbridge conducted an Expression of Interest and 
Qualifications (EOI).

To ensure the best qualified firms are hired to construct the Great Lakes Tunnel Project Enbridge conducted an Expression 
of Interest and Qualifications (EOI).

Draft Procurement 
Plan

p2. typo "mater"; "submit a written responses", Enbridge enlisted the assistance of the OE and a Tunnel Subject Mater Expert to ensure the 
qualifications were technically sound and accurate.
Interested and qualified applicants will submit a written responses to questions provided by 
Enbridge, which describe their qualifications and technical experience in executing work of 
similar type, scale, and complexity of the Great Lakes Tunnel Project.

Enbridge enlisted the assistance of the OE and a Tunnel Subject Matter Expert to ensure the qualifications were technically 
sound and accurate.
Interested and qualified applicants will submit a written response to questions provided by Enbridge, which describe their 
qualifications and technical experience in executing work of similar type, scale, and complexity of the Great Lakes Tunnel 
Project.
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Tunnel 
Construction 
Agreement

9.1 Many blanks in the insurance section, 
want to be sure that the Contractor is 
being held to the TA requirements

9.1 Contractor Insurance
(a) Required Contractor Insurance. At all times after the Effective Date and prior to the later of the expiration of the 
Warranty Period(s) and for so long thereafter as a Claim related to this Agreement is possible under applicable statutes 
of limitations, Contractor shall maintain, at its own expense, the insurance coverage set forth below, in each case with 
insurers having financial security ratings of at least “A-” by AM Best or “A” by Standard & Poor’s and that are authorized 
to do business in all jurisdictions where Work is performed.
(i) Worker’s Compensation and/or Occupational Disease coverage that fully complies with all applicable worker’s 
compensation laws or regulations in all states where Work is to be performed, where Contractor or any member of 
Contractor Group resides, or where Contractor is domiciled. As applicable, coverage shall include an alternate 
employer’s endorsement and voluntary compensation endorsement.
(ii) Employer’s Liability coverage with limits of $[●]2 for each accident and $[●]3 for disease of each employee, and a 
$[●]4 disease policy limit.
(iii) Commercial General Liability coverage with a limit of $[●]5 for each occurrence of bodily injury and property 
damage arising out of or relating to Contractor’s activities under this Agreement. The policy shall include coverage for 
personal and advertising injury, contractual liability addressing Indemnification under this Agreement, cross liability, 
severability of interests, products and completed operations, limited time element pollution and, as applicable, shall 
provide coverage for explosion, collapse, and underground hazards (XCU).
(iv) Commercial Auto Liability covering all vehicles used by Contractor in connection with this Agreement with a 
combined single limit of $[●]6 for injury or death of one or more persons or damage to or destruction of property as a 
result of each accident.

9.1 Contractor Insurance
(a) Required Contractor Insurance. At all times after the Effective Date and prior to the expiration of the Warranty 
Period, and for so long thereafter as a Claim related to this Agreement is possible under applicable statutes of 
limitations, Contractor shall maintain, at its own expense, the insurance coverage outlined below, in each case with 
insurers having financial security ratings of at least “A-” by AM Best or “A” by Standard & Poor’s and which are 
authorized to do business in all jurisdictions where Work is performed.
(i) Worker’s Compensation and/or Occupational Disease coverage that fully complies with all applicable worker’s 
compensation laws or regulations in all states where Work is to be performed, where Contractor or any of Contractor 
Group resides, or where Contractor is domiciled. As applicable, coverage shall include an alternate employer’s 
endorsement and voluntary compensation endorsement.
(ii) Employer’s Liability coverage with limits of $5,000,000 for each accident and $5, 000,000 for disease of each 
employee, and a $5,000,000 disease policy limit.
(iii) Commercial General Liability coverage with a limit of $5,000,000 for each occurrence of bodily injury and property 
damage arising out of or relating to Contractor’s activities under this Agreement. The policy shall include coverage for 
personal and advertising injury, contractual liability addressing Indemnification under this Agreement, cross liability, 
severability of interests, products and completed operations, limited time element pollution and, as applicable, shall 
provide coverage for explosion, collapse, and underground hazards (XCU).
(iv) Commercial Auto Liability covering all vehicles used by the Contractor in connection with this Agreement with a 
combined single limit of $5,000,000 for injury or death of one or more persons or damage to or destruction of property 
as a result of each accident.

Tunnel 
Construction 
Agreement

9.2 9.2 Company Insurance
(a) General Requirements. Without limiting the obligations of either Party at law or in equity, Company shall obtain and 
maintain the insurance coverage set forth below for construction activities only, in each case with insurers having 
financial security ratings of at least “A-” by AM Best or “A” by Standard & Poor’s and which are authorized to do 
business in all jurisdictions where Work is performed. With the exception of the products and completed operations 
coverage provided under the construction liability policy (which shall cease in accordance with the terms and 
conditions of the policy), insurance coverages shall cease upon Substantial Completion.
(i) Construction Liability insurance coverage with a limit to be reasonably determined by Company, but in any case not 
less than $[●]19 for each occurrence or accident, including property damage, bodily injury (including death at any time 
resulting therefrom), and personal injuries sustained by any third party because of bodily injury or destruction of 
property arising from construction activities. Such coverage shall include contractual liability addressing 
Indemnification under this Agreement, cross liability, severability of interests, non-owned automobile liability, limited 
time element pollution and, as applicable, shall provide coverage for explosion, collapse, and underground hazards 
(XCU). The policy shall, as determined solely by Company, provide for coverage during the term of construction, and 
include products and completed operations coverage for a period not less than [●]
20 following the commissioning of the Work.
(ii) Course of Construction (Builder’s All Risk) insurance coverage with a limit to be reasonably determined by Company, 
for Work being performed, which shall cover all risks of physical loss or damage to the Work or the work being 
performed in respect thereto, including the Tunnel Boring Machine and its supporting systems, all machinery, 
materials, and supplies at the site of such work, in transit thereto and intended to become a part of the finished work, 
or on site awaiting erection, installation, testing, or final acceptance by Company. Any losses payable under this policy 
shall be paid to Company (or upon Company’s prior written approval, to Contractor).
(f) Cooperation. Company, Contractor, Subcontractor, and any other insureds shall cooperate and shall provide each 
other with such assistance and materials as is required to support the placement of insurance and to substantiate such 
damages or losses for the purposes of claim recoveries sought under insurance coverage maintained by Company 
herein.

9.2 Company Insurance
(a) General Requirements. Without limiting the obligations of either Party at law or in equity, Company shall obtain and 
maintain the insurance coverage outlined below for construction activities only, in each case with insurers having 
financial security ratings of at least “A-” by AM Best or “A” by Standard & Poor’s and which are authorized to do 
business in all jurisdictions where Work is performed. With the exception of the products and completed operations 
coverage provided under the construction liability policy (which shall cease in accordance with the terms and 
conditions of the policy), insurance coverages shall cease upon Substantial Completion.
(i) Construction Liability insurance coverage with a limit to be reasonably determined by Company, but in any case not 
less than  $25,000,000 for each occurrence or accident, including property damage, bodily injury (including death at any 
time resulting therefrom), and personal injuries sustained by any third party because of bodily injury or destruction of 
property arising from construction activities. Such coverage shall include contractual liability addressing 
Indemnification under this Agreement, cross liability, severability of interests, non-owned automobile liability, limited 
time element pollution and, as applicable, shall provide coverage for explosion, collapse, and underground hazards 
(XCU). The policy shall, as determined solely by Company, provide for coverage during the term of construction, and 
include products and completed operations coverage for a period not less than Twenty Four Months or the applicable 
Statute of Repose following the commissioning of the Work. 
(ii) Course of Construction (Builder’s All Risk) insurance with a limit to be reasonably determined by Company, for Work 
being performed, which shall cover all risks of physical loss or damage to the Work or the work being performed in 
respect thereto, including the Tunnel Boring Machine and its supporting systems, all machinery, materials, and supplies 
at the site of such work, in transit thereto and intended to become a part of the finished work, or on site awaiting 
erection, installation, testing, or final acceptance by Company. Any losses payable under this policy shall be paid to 
Company.
(f) Cooperation. Company, Contractor, Subcontractor, and any other insureds shall cooperate and shall provide each 
other with such assistance and materials as is required to support the placement of insurance and to substantiate such 
damages or losses for the purposes of claim recoveries sought under insurance coverage maintained by Company 
herein
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Tunnel 
Construction 
Agreement

3.19 3.19(c) Will the IQA have access to TBM 
inspection records?

(c) Tunnel Boring Machine Inspection. During the course of manufacturing and prior to shipment of the Tunnel Boring 
Machine to the Site:
(i) Contractor shall undertake inspection(s) of the Tunnel Boring Machine at its manufacturing location in accordance 
with GEOP;
(ii) Contractor shall allow Company to examine the Tunnel Boring Machine and its components;
(iii) Contractor shall provide Company with access to all documents and data related to the design and progress of the 
manufacturing of the Tunnel Boring Machine; and
(iv) Contractor shall identify deficiencies in the Tunnel Boring Machine and ensure correction of them at the 
manufacturing location (before shipment to the Site).
Contractor shall give Company Notice of at least ten (10) Business Days prior to any shipment of the Tunnel Boring 
Machine. No inspection or review of the Tunnel Boring Machine or any related documents or data by Company or any 
member of Company Group shall:
(A) constitute a waiver of any claims Company may have against Contractor regarding the Tunnel Boring Machine;
(B) constitute an approval, endorsement, or confirmation of the Tunnel Boring Machine’s condition or suitability for the 
Work;
(C) constitute an acknowledgment by Company that the Tunnel Boring Machine satisfies the requirements of this 
Agreement; or
(D) relieve Contractor from any liability or responsibility hereunder, including any Indemnity in this Agreement.

(c) Tunnel Boring Machine Inspection. During the course of manufacturing and prior to shipment of the Tunnel Boring 
Machine to the Site:
(i) Contractor shall undertake inspection(s) of the Tunnel Boring Machine at its manufacturing location in accordance 
with GEOP;
(ii) Contractor shall allow members of Company Group and MSCA Group to examine the Tunnel Boring Machine and its 
components;
(iii) Contractor shall provide members of Company Group and MSCA Group with access to all documents and data 
related to the design and progress of the manufacturing of the Tunnel Boring Machine; and
(iv) Contractor shall identify deficiencies in the Tunnel Boring Machine and ensure correction of them at the 
manufacturing location (before shipment to the Site).
Contractor shall give Company Notice of at least ten (10) Business Days prior to any shipment of the Tunnel Boring 
Machine. No inspection or review of the Tunnel Boring Machine or any related documents or data by Company or any 
member of Company Group shall:
(A) constitute a waiver of any claims Company may have against Contractor regarding the Tunnel Boring Machine;
(B) constitute an approval, endorsement, or confirmation of the Tunnel Boring Machine’s condition or suitability for the 
Work;
(C) constitute an acknowledgment by Company that the Tunnel Boring Machine satisfies the requirements of this 
Agreement; or
(D) relieve Contractor from any liability or responsibility hereunder, including any Indemnity in this Agreement.
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Tunnel 
Construction 
Agreement

pg. 25 AC 2.2, LS 
3.2

Is Michigan workforce engagement addressed here? NA (j) Engagement of Michigan Workers. Contractor shall include in its Work Plan a section that explains how it 
and its Subcontractors will engage Michigan’s labor pool in the performance of the Work. This portion of the 
Work Plan must specify, among other things, Contractor’s means and methods for recruitment, training, 
and utilization of such workers.

Tunnel 
Construction 
Agreement

77  3.9(a) How specifically is MSCA's inspection of the tunnel 
included here or is it not? 

(a) Right to Inspect. Company will have the right to observe, inspect and comment upon the Work 
(whether on-Site or off-Site) and to maintain a reasonable presence for such purpose. Work 
inspections and comments will not relieve Contractor of any obligation in this Agreement and shall not 
be deemed to constitute control of Contractor’s means and methods of construction or any other 
aspect of the Work. At Company’s request, Contractor shall make Work available for inspection, 
including by removing or uncovering portions of the finished Work.

(a) Right to Inspect or Observe. 
(i) Company will have the right to observe, inspect and comment upon the Work (whether on-Site or off-
Site) and to maintain a reasonable presence for such purpose, including for ongoing oversight, verifications, 
inspections and quality, environmental and safety audits. Work inspections and comments will not relieve 
Contractor of any obligation in this Agreement and shall not be deemed to constitute control of Contractor’s 
means and methods of construction or any other aspect of the Work. At Company’s request, Contractor 
shall make Work available for inspection, including by removing or uncovering portions of the finished 
Work.
(ii) Members of the MSCA Group will have access to the Work and the right to observe and inspect the 
Work (whether on-Site or off-Site) and to maintain a reasonable presence for such purpose. 

Tunnel 
Construction 
Agreement

114 19.17 Michigan Liability waiver and indemnity--MSCA Would 
prefer that this match the TA exactly

Michigan Liability Waiver and Indemnity
CONTRACTOR HEREBY:
(a) WAIVES ANY AND ALL CLAIMS/LOSSES IT MAY HAVE AGAINST MICHIGAN GROUP; AND
(b) SHALL INDEMNIFY EACH OF MICHIGAN GROUP FROM ANY AND ALL CLAIMS/LOSSES,
IN EACH OF CLAUSES (A) AND (B) ABOVE, THAT ARE DIRECTLY OR INDIRECTLY BASED ON, IN 
CONNECTION WITH, RELATING TO, OR ARISING OUT OF THE WORK OR ANY ACTIONS OR INACTIONS 
UNDER THIS AGREEMENT.

CONTRACTOR HEREBY:
(a) WAIVES ANY AND ALL CLAIMS/LOSSES IT MAY HAVE AGAINST MSCA GROUP; AND
(b) SHALL INDEMNIFY EACH MEMBER OF MSCA GROUP FROM ANY AND ALL CLAIMS/LOSSES,
IN EACH OF CLAUSES (A) AND (B) ABOVE, THAT ARE DIRECTLY OR INDIRECTLY BASED ON, IN CONNECTION 
WITH, RELATING TO, OR ARISING OUT OF THE WORK OR ANY ACTIONS OR INACTIONS OF CONTRACTOR 
GROUP UNDER THIS AGREEMENT.  WITHOUT LIMITING THE PRECEDING, THE CONTRACTOR’S INDEMNITY IN 
THIS SECTION 19.17 INCLUDES CLAIMS/LOSSES RELATED: (I) TO THE CONSTRUCTION OF THE TUNNEL 
COMPLEX, (II) THE CONSTRUCTION OF THE OTHER FACILITIES REQUIRED BY THE SCOPE OF WORK, (III) ANY 
ENGINEERING OR DESIGN WORK UNDERTAKEN BY CONTRACTOR GROUP, (IV) DAMAGE TO THE 
ENVIRONMENT ARISING FROM THE WORK, AND (V) DAMAGE TO THE CONDITION OF STATE-OWNED LANDS 
BENEATH THE STRAITS OF MACKINAC ARISING FROM THE WORK.  IT IS THE SPECIFIC INTENT OF THE 
PARTIES THAT THE MSCA GROUP WILL (IN ALL CASES EXCEPT FOR LOSS OR DAMAGE RESULTING FROM THE 
SOLE AND EXCLUSIVE NEGLIGENCE OR WRONGFUL ACTS OR OMISSIONS OF THE MEMBERS OF THE MSCA 
GROUP) BE INDEMNIFIED AGAINST ALL LIABILITY, LOSS, OR DAMAGE FOR OR ON ACCOUNT OF ANY 
INJURIES TO OR DEATH OF ANY THIRD PERSON OR ANY DAMAGES TO OR DESTRUCTION OF REAL OR 
PERSONAL PROPERTY OF ANY THIRD PERSON ARISING OUT OF OR IN ANY WAY CONNECTED WITH THE 
PERFORMANCE OF THIS AGREEMENT, REGARDLESS OF WHETHER OR NOT THE LIABILITY, LOSS, OR DAMAGE 
IS CAUSED IN PART, OR ALLEGED TO BE CAUSED IN PART BY, THE NEGLIGENCE OR FAULT OF ANY MEMBER 
OF THE MSCA GROUP. 
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Tunnel 
Construction 
Agreement

3.8(b) MSCA wants to ensure that IQA has access to 
documents. Is there a provision to get info from the 
contractor to company then to the IQA? 

Company’s Right to Access Records. Contractor shall provide Company and its agents or authorized 
representatives with requested documentation and records related to the Work, including copies of all 
proposals, purchase orders, cost reports, accounting records, payroll records, daily records of unit 
costs and man-hour performance, check registers, Subcontracts, estimates, and detailed invoices for 
all Equipment, Materials, and labor furnished or used by Contractor and Subcontractors in the 
performance of the Work. Contractor shall, no later than five (5) Business Days after Company’s 
request via a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by Company; and
(ii) include a notarized representation (under penalty of perjury) from a duly appointed officer of 
Contractor that “the documents provided constitute a true and complete record of all documents 
(including emails and other electronic documents) in the possession of Contractor Group that are 
responsive to Company’s request.”
Company may retain such information in its permanent files. If any such books and records are or may 
be required to resolve any claim or dispute in relation to this Agreement, the period of retention and 
Company’s rights described in this Section 3.8 will continue until final disposition of such claim or 
dispute. The existence or pendency of any dispute between the Parties shall not constitute grounds 
for Contractor to withhold, delay, or redact any documentation or records related to the Work. With 
respect to the Tunnel Boring Machine’s design and manufacture, Company shall have access to any 
and all records relating to same, including drafts and preliminary drawings

Company’s Right to Access Records.
(i) Contractor shall provide Company and its agents or authorized representatives with requested documentation 
and records related to the Work, including copies of all quality assurance records, proposals, purchase orders, 
cost reports, accounting records, payroll records, daily records of unit costs and man-hour performance, check 
registers, Subcontracts, estimates, and detailed invoices for all Equipment, Materials, and labor furnished or used 
by Contractor and Subcontractors in the performance of the Work. Contractor shall, no later than five (5) 
Business Days after Company’s request via a Transmittal or RFI:
(A) supply any requested information related to the Work in the form prescribed by Company; and
(B) include a notarized representation (under penalty of perjury) from a duly appointed officer of Contractor that 
“the documents provided constitute a true and complete record of all documents (including emails and other 
electronic documents) in the possession of Contractor Group that are responsive to Company’s request.”
(ii) Company may retain such information in its permanent files. If any such books and records are or may be 
required to resolve any claim or dispute in relation to this Agreement, the period of retention and Company’s 
rights described in this Section 3.8 will continue until final disposition of such claim or dispute. The existence or 
pendency of any dispute between the Parties shall not constitute grounds for Contractor to withhold, delay, or 
redact any documentation or records related to the Work. With respect to the Tunnel Boring Machine’s design 
and manufacture, Company shall have access to any and all records relating to same, including drafts and 
preliminary drawings.
(iii) Contractor understands and acknowledges that the Company has an obligation to provide certain documents 
and records to the MSCA. As such, members of the MSCA Group will, from time-to-time, request from Company 
documentation and records that are maintained by Contractor Group. If a Transmittal or RFI to Contractor 
pursuant to Section 3.8(b)(i) states that its purpose is to respond to a request from a member of the MSCA 
Group, then the timing for Contractor’s provision of such requested documentation and records shall be no later 
than two (2) Business Days after Company’s Transmittal or RFI (instead of five (5) Business Days). 
Notwithstanding any request from a member of the MSCA Group or the Company Group, no member of the 
Contractor Group shall transmit any documentation or records to a member of the MSCA Group. Only the 
Company shall transmit records and documentation to the MSCA Group. If the Contractor receives a request 
(whether verbal or in writing) directly from any member of the MSCA Group, then the Contractor shall provide 
such written request (or a transcript of a verbal request) to Company via a Transmittal within one (1) Day of 
receipt.

Tunnel 
Construction 
Agreement

3.8b 3.8(b) Access to Tunnel construction quality documents for 
the MSCA.  Want quality documents in a timely manner 
such as daily logs.  Want Tunnel construction quality 
documents.  

Right to Access Records. Contractor shall provide Company and its agents or authorized 
representatives (including representatives of Michigan Group) with requested documentation and 
records related to the Work, including copies of all proposals, purchase orders, cost reports, 
accounting records, payroll records, daily records of unit costs and man-hour performance, check 
registers, Subcontracts, estimates, and detailed invoices for all Equipment, Materials, and labor 
furnished or used by Contractor and Subcontractors in the performance of the Work. Contractor shall, 
no later than five (5) Business Days after Company’s request via a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by Company; and
(ii) include a notarized representation (under penalty of perjury) from a duly appointed officer of 
Contractor that “the documents provided constitute a true and complete record of all documents 
(including emails and other electronic documents) in the possession of Contractor Group that are 
responsive to Company’s request.”
Company may retain such information in its permanent files. If any such books and records are or may 
be required to resolve any claim or dispute in relation to this Agreement, the period of retention and 
Company’s rights described in this Section 3.8 will continue until final disposition of such claim or 
dispute. The existence or pendency of any dispute between the Parties shall not constitute grounds 
for Contractor to withhold, delay, or redact any documentation or records related to the Work. With 
respect to the Tunnel Boring Machine’s design and manufacture, Company shall have access to any 
and all records relating to same, including drafts and preliminary drawings.

Right to Access Records. Contractor shall provide Company and its agents or authorized representatives 
(including representatives of Michigan Group) with requested documentation and records related to the 
Work, including copies of all proposals, purchase orders, cost reports, accounting records, payroll records, 
daily records of unit costs and man-hour performance, check registers, Subcontracts, estimates, and 
detailed invoices for all Equipment, Materials, and labor furnished or used by Contractor and 
Subcontractors in the performance of the Work. Contractor shall, no later than five (5) Business Days after 
Company’s request via a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by Company; and
(ii) include a notarized representation (under penalty of perjury) from a duly appointed officer of Contractor 
that “the documents provided constitute a true and complete record of all documents (including emails and 
other electronic documents) in the possession of Contractor Group that are responsive to Company’s 
request.”
Company may retain such information in its permanent files. If any such books and records are or may be 
required to resolve any claim or dispute in relation to this Agreement, the period of retention and 
Company’s rights described in this Section 3.8 will continue until final disposition of such claim or dispute. 
The existence or pendency of any dispute between the Parties shall not constitute grounds for Contractor to 
withhold, delay, or redact any documentation or records related to the Work. With respect to the Tunnel 
Boring Machine’s design and manufacture, Company shall have access to any and all records relating to 
same, including drafts and preliminary drawings.
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3.9a 3.9(a) Second sentence reads as insufficient insofar as 
providing site access for the MSCA. Please add 
"Michigan Group will have access to and the right to 
observe and inspect the Work (whether on-site or off-
site) and to maintain a reasonable presence for such 
purpose."

3.9 Company’s Right to Inspect; Correction of Defects
(a) Right to Inspect. Company will have the right to observe, inspect and comment upon the Work 
(whether on-Site or off-Site) and to maintain a reasonable presence for such purpose. Representatives 
of the Michigan Group and Company Group’s insurance companies also shall participate in ongoing 
oversight, verifications, inspections and quality, environmental and safety audits. Work inspections 
and comments will not relieve Contractor of any obligation in this Agreement and shall not be deemed 
to constitute control of Contractor’s means and methods of construction or any other aspect of the 
Work. At Company’s request, Contractor shall make Work available for inspection, including by 
removing or uncovering portions of the finished Work.

(a) Right to Inspect or Observe.
(i) Company will have the right to observe, inspect and comment upon the Work (whether on-Site or off-
Site) and to maintain a reasonable presence for such purpose, including for ongoing oversight, verifications, 
inspections and quality, environmental and safety audits. Work inspections and comments will not relieve 
Contractor of any obligation in this Agreement and shall not be deemed to constitute control of Contractor’s 
means and methods of construction or any other aspect of the Work. At Company’s request, Contractor 
shall make Work available for inspection, including by removing or uncovering portions of the finished 
Work.
(ii) Members of the MSCA Group will have access to the Work and the right to observe and inspect the 
Work (whether on-Site or off-Site) and to maintain a reasonable presence for such purpose.

Tunnel 
Construction 
Agreement

3.8 3.8(b)(ii) 3.8(b) (ii) "Company may retain". Should that be "shall 
retain"?-Quality control immediate access. Want a DC 
platform, so that daily docs are uploaded by 
contractor, Enbridge checks. If IQA doesn't have access 
this could cause a delay.

Company may retain such information in its permanent files. If any such books and records are or may 
be required to resolve any claim or dispute in relation to this Agreement, the period of retention and 
Company’s rights described in this Section 3.8 will continue until final disposition of such claim or 
dispute

(ii)         Company may retain such information in its permanent files. If any such books and records are or 
may be required to resolve any claim or dispute in relation to this Agreement, the period of retention and 
Company’s rights described in this Section 3.8 will continue until final disposition of such claim or dispute. 
The existence or pendency of any dispute between the Parties shall not constitute grounds for Contractor to 
withhold, delay, or redact any documentation or records related to the Work. With respect to the Tunnel 
Boring Machine’s design and manufacture, Company shall have access to any and all records relating to 
same, including drafts and preliminary drawings.

Tunnel 
Construction 
Agreement

9.1 9.1 MSCA and SOM to be named as Additional Insureds, TA 
10.1

(d) Additional Insured, Subrogation Waiver, Policies as Primary. Contractor shall ensure that each 
insurance carrier providing coverage hereunder provides (in each case arranged to provide the 
maximum benefit to Company) the following:
(i) With the exception of Sections 9.1(a)(i) (ii) [and (vii) (viii)] and Sections 9.1(b)(A)-(B), the inclusion 
of Company Group and MSCA Group as additional insureds in insurance policies under this Section 9.1.

(d) Additional Insured, Subrogation Waiver, Policies as Primary. Contractor shall ensure that each insurance 
carrier providing coverage hereunder provides (in each case arranged to provide the maximum benefit to 
Company) the following:
(i) With the exception of Sections 9.1(a)(i) (ii) [and (vii) (viii)] and Sections 9.1(b)(A)-(B), the inclusion of 
Company Group and MSCA Group as additional insureds in insurance policies under this Section 9.1.
(ii) Waiver of insurers’ rights of recovery, contribution, subrogation, set-off, or counterclaim, in favor of 
Company, in all policies of insurance under this Section 9.1 and including all applicable third-party liability 
policies, property insurance policies, and marine insurance policies, arising out of or related in any way to 
this Agreement.
(iii) That coverage, in all of Contractor’s insurance policies (whether such policies are primary, umbrella, or 
excess) under this Section 9.1 or arising out of or related to this Agreement in any way, except worker’s 
compensation in Section 9.1(b)(A) (which shall be governed by Applicable Law), shall be written to respond 
on a primary and non-contributory basis irrespective of any other applicable insurance otherwise available 
to Company under this Agreement.
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3.8 or 
3.9??

3.8(b)(ii) 3.8(b) (iii) To be discussed on the call. MSCA requires 
access to all Quality documents in timely fashion to 
perform industry standard QA 

Right to Access Records. Contractor shall provide Company and its agents or authorized 
representatives (including representatives of Michigan Group) with requested documentation and 
records related to the Work, including copies of all proposals, purchase orders, cost reports, 
accounting records, payroll records, daily records of unit costs and man-hour performance, check 
registers, Subcontracts, estimates, and detailed invoices for all Equipment, Materials, and labor 
furnished or used by Contractor and Subcontractors in the performance of the Work. Contractor shall, 
no later than five (5) Business Days after Company’s request via a Transmittal or RFI:
(i) supply any requested information related to the Work in the form prescribed by Company; and
(ii) include a notarized representation (under penalty of perjury) from a duly appointed officer of 
Contractor that “the documents provided constitute a true and complete record of all documents 
(including emails and other electronic documents) in the possession of Contractor Group that are 
responsive to Company’s request.”
Company may retain such information in its permanent files. If any such books and records are or may 
be required to resolve any claim or dispute in relation to this Agreement, the period of retention and 
Company’s rights described in this Section 3.8 will continue until final disposition of such claim or 
dispute. The existence or pendency of any dispute between the Parties shall not constitute grounds 
for Contractor to withhold, delay, or redact any documentation or records related to the Work. With 
respect to the Tunnel Boring Machine’s design and manufacture, Company shall have access to any 
and all records relating to same, including drafts and preliminary drawings.

Company’s Right to Access Records.
(i) Contractor shall provide Company and its agents or authorized representatives with requested documentation 
and records related to the Work, including copies of all quality assurance records, proposals, purchase orders, 
cost reports, accounting records, payroll records, daily records of unit costs and man-hour performance, check 
registers, Subcontracts, estimates, and detailed invoices for all Equipment, Materials, and labor furnished or used 
by Contractor and Subcontractors in the performance of the Work. Contractor shall, no later than five (5) 
Business Days after Company’s request via a Transmittal or RFI:
(A) supply any requested information related to the Work in the form prescribed by Company; and
(B) include a notarized representation (under penalty of perjury) from a duly appointed officer of Contractor that 
“the documents provided constitute a true and complete record of all documents (including emails and other 
electronic documents) in the possession of Contractor Group that are responsive to Company’s request.”
(ii) Company may retain such information in its permanent files. If any such books and records are or may be 
required to resolve any claim or dispute in relation to this Agreement, the period of retention and Company’s 
rights described in this Section 3.8 will continue until final disposition of such claim or dispute. The existence or 
pendency of any dispute between the Parties shall not constitute grounds for Contractor to withhold, delay, or 
redact any documentation or records related to the Work. With respect to the Tunnel Boring Machine’s design 
and manufacture, Company shall have access to any and all records relating to same, including drafts and 
preliminary drawings.
(iii) Contractor understands and acknowledges that the Company has an obligation to provide certain documents 
and records to the MSCA. As such, members of the MSCA Group will, from time-to-time, request from Company 
documentation and records that are maintained by Contractor Group. If a Transmittal or RFI to Contractor 
pursuant to Section 3.8(b)(i) states that its purpose is to respond to a request from a member of the MSCA 
Group, then the timing for Contractor’s provision of such requested documentation and records shall be no later 
than two (2) Business Days after Company’s Transmittal or RFI (instead of five (5) Business Days). 
Notwithstanding any request from a member of the MSCA Group or the Company Group, no member of the 
Contractor Group shall transmit any documentation or records to a member of the MSCA Group. Only the 
Company shall transmit records and documentation to the MSCA Group. If the Contractor receives a request 
(whether verbal or in writing) directly from any member of the MSCA Group, then the Contractor shall provide 
such written request (or a transcript of a verbal request) to Company via a Transmittal within one (1) Day of 
receipt.

Tunnel 
Construction 
Agreement

9.1 Many blanks in the insurance section, want to be sure 
that the Contractor is being held to the TA 
requirements

9.1 Contractor Insurance
(a) Required Contractor Insurance. At all times after the Effective Date and prior to the later of the 
expiration of the Warranty Period(s) and for so long thereafter as a Claim related to this Agreement is 
possible under applicable statutes of limitations, Contractor shall maintain, at its own expense, the 
insurance coverage set forth below, in each case with insurers having financial security ratings of at 
least “A-” by AM Best or “A” by Standard & Poor’s and that are authorized to do business in all 
jurisdictions where Work is performed.
(i) Worker’s Compensation and/or Occupational Disease coverage that fully complies with all 
applicable worker’s compensation laws or regulations in all states where Work is to be performed, 
where Contractor or any member of Contractor Group resides, or where Contractor is domiciled. As 
applicable, coverage shall include an alternate employer’s endorsement and voluntary compensation 
endorsement.
(ii) Employer’s Liability coverage with limits of $[●]2 for each accident and $[●]3 for disease of each 
employee, and a $[●]4 disease policy limit.
(iii) Commercial General Liability coverage with a limit of $[●]5 for each occurrence of bodily injury 
and property damage arising out of or relating to Contractor’s activities under this Agreement. The 
policy shall include coverage for personal and advertising injury, contractual liability addressing 
Indemnification under this Agreement, cross liability, severability of interests, products and completed 
operations, limited time element pollution and, as applicable, shall provide coverage for explosion, 
collapse, and underground hazards (XCU).
(iv) Commercial Auto Liability covering all vehicles used by Contractor in connection with this 
Agreement with a combined single limit of $[●]6 for injury or death of one or more persons or damage 
to or destruction of property as a result of each accident.

9.1 Contractor Insurance
(a) Required Contractor Insurance. At all times after the Effective Date and prior to the expiration of the 
Warranty Period, and for so long thereafter as a Claim related to this Agreement is possible under 
applicable statutes of limitations, Contractor shall maintain, at its own expense, the insurance coverage 
outlined below, in each case with insurers having financial security ratings of at least “A-” by AM Best or “A” 
by Standard & Poor’s and which are authorized to do business in all jurisdictions where Work is performed.
(i) Worker’s Compensation and/or Occupational Disease coverage that fully complies with all applicable 
worker’s compensation laws or regulations in all states where Work is to be performed, where Contractor 
or any of Contractor Group resides, or where Contractor is domiciled. As applicable, coverage shall include 
an alternate employer’s endorsement and voluntary compensation endorsement.
(ii) Employer’s Liability coverage with limits of $5,000,000 for each accident and $5, 000,000 for disease of 
each employee, and a $5,000,000 disease policy limit.
(iii) Commercial General Liability coverage with a limit of $5,000,000 for each occurrence of bodily injury 
and property damage arising out of or relating to Contractor’s activities under this Agreement. The policy 
shall include coverage for personal and advertising injury, contractual liability addressing Indemnification 
under this Agreement, cross liability, severability of interests, products and completed operations, limited 
time element pollution and, as applicable, shall provide coverage for explosion, collapse, and underground 
hazards (XCU).
(iv) Commercial Auto Liability covering all vehicles used by the Contractor in connection with this 
Agreement with a combined single limit of $5,000,000 for injury or death of one or more persons or damage 
to or destruction of property as a result of each accident.
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9.2 9.2 Company Insurance
(a) General Requirements. Without limiting the obligations of either Party at law or in equity, Company 
shall obtain and maintain the insurance coverage set forth below for construction activities only, in each 
case with insurers having financial security ratings of at least “A-” by AM Best or “A” by Standard & Poor’s 
and which are authorized to do business in all jurisdictions where Work is performed. With the exception of 
the products and completed operations coverage provided under the construction liability policy (which 
shall cease in accordance with the terms and conditions of the policy), insurance coverages shall cease 
upon Substantial Completion.
(i) Construction Liability insurance coverage with a limit to be reasonably determined by Company, but in 
any case not less than $[●]19 for each occurrence or accident, including property damage, bodily injury 
(including death at any time resulting therefrom), and personal injuries sustained by any third party 
because of bodily injury or destruction of property arising from construction activities. Such coverage shall 
include contractual liability addressing Indemnification under this Agreement, cross liability, severability of 
interests, non-owned automobile liability, limited time element pollution and, as applicable, shall provide 
coverage for explosion, collapse, and underground hazards (XCU). The policy shall, as determined solely by 
Company, provide for coverage during the term of construction, and include products and completed 
operations coverage for a period not less than [●]
20 following the commissioning of the Work.
(ii) Course of Construction (Builder’s All Risk) insurance coverage with a limit to be reasonably determined 
by Company, for Work being performed, which shall cover all risks of physical loss or damage to the Work 
or the work being performed in respect thereto, including the Tunnel Boring Machine and its supporting 
systems, all machinery, materials, and supplies at the site of such work, in transit thereto and intended to 
become a part of the finished work, or on site awaiting erection, installation, testing, or final acceptance by 
Company. Any losses payable under this policy shall be paid to Company (or upon Company’s prior written 
approval, to Contractor).
(f) Cooperation. Company, Contractor, Subcontractor, and any other insureds shall cooperate and shall 
provide each other with such assistance and materials as is required to support the placement of insurance 
and to substantiate such damages or losses for the purposes of claim recoveries sought under insurance 
coverage maintained by Company herein.

9.2 Company Insurance
(a) General Requirements. Without limiting the obligations of either Party at law or in equity, Company shall 
obtain and maintain the insurance coverage outlined below for construction activities only, in each case with 
insurers having financial security ratings of at least “A-” by AM Best or “A” by Standard & Poor’s and which are 
authorized to do business in all jurisdictions where Work is performed. With the exception of the products and 
completed operations coverage provided under the construction liability policy (which shall cease in accordance 
with the terms and conditions of the policy), insurance coverages shall cease upon Substantial Completion.
(i) Construction Liability insurance coverage with a limit to be reasonably determined by Company, but in any 
case not less than  $25,000,000 for each occurrence or accident, including property damage, bodily injury 
(including death at any time resulting therefrom), and personal injuries sustained by any third party because of 
bodily injury or destruction of property arising from construction activities. Such coverage shall include 
contractual liability addressing Indemnification under this Agreement, cross liability, severability of interests, non-
owned automobile liability, limited time element pollution and, as applicable, shall provide coverage for 
explosion, collapse, and underground hazards (XCU). The policy shall, as determined solely by Company, provide 
for coverage during the term of construction, and include products and completed operations coverage for a 
period not less than Twenty Four Months or the applicable Statute of Repose following the commissioning of the 
Work. 
(ii) Course of Construction (Builder’s All Risk) insurance with a limit to be reasonably determined by Company, for 
Work being performed, which shall cover all risks of physical loss or damage to the Work or the work being 
performed in respect thereto, including the Tunnel Boring Machine and its supporting systems, all machinery, 
materials, and supplies at the site of such work, in transit thereto and intended to become a part of the finished 
work, or on site awaiting erection, installation, testing, or final acceptance by Company. Any losses payable under 
this policy shall be paid to Company.
(f) Cooperation. Company, Contractor, Subcontractor, and any other insureds shall cooperate and shall provide 
each other with such assistance and materials as is required to support the placement of insurance and to 
substantiate such damages or losses for the purposes of claim recoveries sought under insurance coverage 
maintained by Company herein

Tunnel 
Construction 
Agreement

3.19 3.19(c) Will the IQA have access to TBM inspection records? (c) Tunnel Boring Machine Inspection. During the course of manufacturing and prior to shipment of 
the Tunnel Boring Machine to the Site:
(i) Contractor shall undertake inspection(s) of the Tunnel Boring Machine at its manufacturing location 
in accordance with GEOP;
(ii) Contractor shall allow Company to examine the Tunnel Boring Machine and its components;
(iii) Contractor shall provide Company with access to all documents and data related to the design and 
progress of the manufacturing of the Tunnel Boring Machine; and
(iv) Contractor shall identify deficiencies in the Tunnel Boring Machine and ensure correction of them 
at the manufacturing location (before shipment to the Site).
Contractor shall give Company Notice of at least ten (10) Business Days prior to any shipment of the 
Tunnel Boring Machine. No inspection or review of the Tunnel Boring Machine or any related 
documents or data by Company or any member of Company Group shall:
(A) constitute a waiver of any claims Company may have against Contractor regarding the Tunnel 
Boring Machine;
(B) constitute an approval, endorsement, or confirmation of the Tunnel Boring Machine’s condition or 
suitability for the Work;
(C) constitute an acknowledgment by Company that the Tunnel Boring Machine satisfies the 
requirements of this Agreement; or
(D) relieve Contractor from any liability or responsibility hereunder, including any Indemnity in this 
Agreement.

(c) Tunnel Boring Machine Inspection. During the course of manufacturing and prior to shipment of the 
Tunnel Boring Machine to the Site:
(i) Contractor shall undertake inspection(s) of the Tunnel Boring Machine at its manufacturing location in 
accordance with GEOP;
(ii) Contractor shall allow members of Company Group and MSCA Group to examine the Tunnel Boring 
Machine and its components;
(iii) Contractor shall provide members of Company Group and MSCA Group with access to all documents 
and data related to the design and progress of the manufacturing of the Tunnel Boring Machine; and
(iv) Contractor shall identify deficiencies in the Tunnel Boring Machine and ensure correction of them at the 
manufacturing location (before shipment to the Site).
Contractor shall give Company Notice of at least ten (10) Business Days prior to any shipment of the Tunnel 
Boring Machine. No inspection or review of the Tunnel Boring Machine or any related documents or data by 
Company or any member of Company Group shall:
(A) constitute a waiver of any claims Company may have against Contractor regarding the Tunnel Boring 
Machine;
(B) constitute an approval, endorsement, or confirmation of the Tunnel Boring Machine’s condition or 
suitability for the Work;
(C) constitute an acknowledgment by Company that the Tunnel Boring Machine satisfies the requirements 
of this Agreement; or
(D) relieve Contractor from any liability or responsibility hereunder, including any Indemnity in this 
Agreement.

Draft 
Procurement 

Plan

Draft procurement and contracting execution plan was 
submitted for design period, needs to be updated for 
the construction phase-see 7.5 of the TA-propose that 
an amendment be made to the approved plan, there 
should be an explanation as to what is different from 
the original plan-namely the contractor qualifications 

Revised draft to be submitted with next turn.
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Draft 
Procurement 

Plan

In the FWIW category: This reads more like an 
addendum than a revision. I would view a revision as 
that which replaces the first version. However, this is 
more of an update that would appended to the first 
submission?

Revision 1 22 July 2021 Addendum 19 August 2021

Draft 
Procurement 

Plan

Under Phase 1, per your RFP, applicants will submit 
technical proposal, cost proposal, etc.? As currently 
stated, just quals are listed.

Interested and qualified applicants will be required to submit a written response describing their 
qualifications and experience in executing work of similar type, scale and complexity of the Mackinac 
Straits Tunnel Project.  

Interested and qualified applicants will be required to submit a written response describing their 
qualifications and technical experience in executing work of similar type, scale and complexity of the 
Mackinac Straits Tunnel Project along with a cost proposal. 

Draft 
Procurement 

Plan

First version had a section "Qualification Process, 
Selection and Evaluation Criteria" that matched Tunnel 
Agreement language. Consider duplicating.

NA Evaluation Process and Criteria
Evaluation and award of the contract will follow a two-phase process:  
Phase I: Submission and Evaluation of Written Proposals 
*Interested and qualified applicants will submit a written responses to questions provided by Enbridge, which describe 
their qualifications and technical experience in executing work of similar type, scale, and complexity of the Great Lakes 
Tunnel Project.  
*Interest and qualified applicants also will submit cost proposal(s) and proposed revisions to contract documents.   
*The responses will be ranked based on the answers to the technical questions, the cost proposal, and proposed 
revisions to contract documents, and a short list of approximately three firms may be determined.  
*Evaluation criteria will include the following: 

EVALUATION CRITERIA Examples of information applicant needs to describe to support criteria evaluation
Project Approach 
*Key issues and constraints associated with constructing the proposed facilities. 
*Proposed means and methods for installation of the tunnel and pipeline.
*A cost proposal/level of effort for the construction services. 
*Overall construction schedule. 
Key Project Personnel 
*Proposed staff and their associated roles and responsibilities of all key staff for the construction phase.  Resumes for 
all key individuals and approximate percentage of the time this person will be working on the project.
Project Management Plan/ Approach 
*Overall plan to manage the project, for example, approach to managing costs and schedule during construction; 
approach to outreach and utilization of subcontractors in the execution of the work; approach to risk management. 
 Safety Approach 
*Proposed safety program approach and how safety will be managed during construction. 

Phase II: In-Person Interview Process 
*Applicants from Phase I will be invited to participate in interviews where applicants will present and elaborate on their 
qualifications, experience, and approach to executing the required scope of work, including the four evaluation criteria 
set forth above. 

Draft 
Procurement 

Plan

Regarding the "Enbridge will develop the RFP for the 
construction contractors which will contain a robust list 
of weighted selection criteria....": Unless the RFP has 
been modified, my understanding is you will not 
include such specificity in the RFP.

Enbridge will develop the RFP for the construction contractors which will contain a robust list of 
weighted selection criteria for the evaluation of responses. The table below outlines a list of 
evaluation criteria that may be considered during the RFP development:   

Enbridge will develop the RFP for the construction contractors which will allow for the application of  a list 
of selection criteria for the evaluation of responses. The table below outlines a list of evaluation criteria that 
may be considered during the RFP development:   

Draft 
Procurement 

Plan

17.1 Add back the figure showing relationships of Eng, OE, 
MA, Contractor from the April 19 version

NA



RFP Doc Clause/ 
Page

Article
MSCA Comment Original Language Final Language

Draft 
Procurement 

Plan

Need to detail the list of specific technical criteria-why 
were specific proponents selected to give public 
confidence that you are going out to qualified 
tunneling contractors-see TA 7.5a-Elaborate on the 
process of selection

The RFP will be issued to firms who have been selected based on their qualifications and ability to 
demonstrate proficient knowledge and experience with the following:
•Hard rock tunneling;
•High water pressure tunneling;
•Light oil/high pressure natural gas pipeline design and installation within a tunnel; and 
•Key personnel (including prime or sub-consultants) with experience that closely matches or most 
similar match to the anticipated conditions for the project

The Phase 2 RFP will be issued only to those firms that the EOI process identified as having the requisite 
qualifications, ability, proficiency, knowledge, and experience with the following:
• Hard rock tunneling;
• Mixed ground tunneling;
• High water pressure tunneling;
• Operation of slurry or variable density Tunnel Boring Machine (TBM);
• Light oil/high pressure natural gas pipeline design and installation within a tunnel;
• Key personnel (including prime or sub-consultants) with experience that closely matches or most similar 
match to the anticipated conditions for the project; and
• safely executing such work.

Draft 
Procurement 

Plan

P1, Line 3 change "revision" to "addendum" and later in the line 
"that describes" instead of "and describes".

The information contained in this document is a revision to the Draft Procurement and Contraction 
Execution Plan provided to the Authority on April 26, 2019 and describes the activities associated with 
the following deliverables: 

The information contained in this document is an addendum to the Draft Procurement and Contraction 
Execution Plan provided to the Authority on April 26, 2019 that describes the activities associated with the 
following deliverables: 

Draft 
Procurement 

Plan

This version has deleted the Contract Execution Models 
paragraph from the 7/22/21 version (p. 1) that 
summarized the reason for the addendum, i.e., that 
Enbridge awarded pre-construction services, off ramp, 
exercising off ramp option and going to market... Very 
helpful to the Board members if you would restore that 
paragraph.

NA In 2019, Enbridge selected Arup as the DE, WSP as the OE, and Great Lakes Tunnel Constructors as the 
Preconstruction Services Contractor.  Working together, these three parties and Enbridge advanced the 
design of the Tunnel to a stage where it is now possible to select—and ultimately enter into a Tunnel 
Construction Agreement with—a CM/GM.  The below figure illustrates the CM/GC commercial model:  

Draft 
Procurement 

Plan

p2. Because this is now the phase 2 portion, should you 
replace "Construction Manager/General Contractor" 
with "Construction Contractor"?

Construction Manager/General Contractor Construction Contractor

Draft 
Procurement 

Plan

Doc references both "Mackinac Straits Tunnel Project" 
and "Great Lakes Tunnel Project".

All references to "Mackinac Straits Tunnel Project"  revised to "Great Lakes Tunnel Project".

Draft 
Procurement 

Plan

Fix the chart to remove CM and Construction 
Contractor and copy to Phase two so that it describes 
what it is

See above chart Imported the old chard from the 4.19 submission back into the Phase one, and revised the Phase 2 Chart to 
reflect the current relational chart see table above for selection process

Draft 
Procurement 

Plan

p2. also within that Selection Process paragraph, 
should it say "To ensure the best qualified firms are 
hired to construct the ...."

To ensure the best qualified firms are hired to support the design and construction of the Mackinac 
Straits Tunnel Project Enbridge conducted an Expression of Interest and Qualifications (EOI).

To ensure the best qualified firms are hired to construct the Great Lakes Tunnel Project Enbridge conducted 
an Expression of Interest and Qualifications (EOI).

Draft 
Procurement 

Plan

p2. typo "mater"; "submit a written responses", Enbridge enlisted the assistance of the OE and a Tunnel Subject Mater Expert to ensure the 
qualifications were technically sound and accurate.
Interested and qualified applicants will submit a written responses to questions provided by Enbridge, 
which describe their qualifications and technical experience in executing work of similar type, scale, 
and complexity of the Great Lakes Tunnel Project.

Enbridge enlisted the assistance of the OE and a Tunnel Subject Matter Expert to ensure the qualifications 
were technically sound and accurate.
Interested and qualified applicants will submit a written response to questions provided by Enbridge, which 
describe their qualifications and technical experience in executing work of similar type, scale, and 
complexity of the Great Lakes Tunnel Project.
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Mackinac Straits Corridor Authority 

Michigan Department of Transportation 

State Transportation Building 

425 W. Ottawa St. 

P.O. Box 30050 

Lansing, MI 48909 

matisoffa@michigan.gov  

 

RE: MSCA Enbridge RFP Review 

 

In May, the Bay Mills Indian Community (“Bay Mills”), requested meaningful consultation and 

information sharing for the ongoing process of the Mackinac Straits Corridor Authority (“MSCA”) 

responsibilities with regard to the Tunnel Project. Since that time, MSCA developed a draft tribal 

consultation policy and has made some efforts to share information related to the Enbridge RFP.  

 

Unfortunately, large portions of the RFP documents have been identified by Enbridge as 

containing “privileged and confidential information” and wholly withheld. While Bay Mills 

appreciates the need to identify some information as such as a practical consideration, the volume 

of information identified suggests an overly broad interpretation of what qualifies for this 

distinction. For example, in Appendix E, where the bulk of the RFP information resides, withheld 

information accounts for approximately 75% of the documents. Bay Mills surmises, based on Dr. 

Mooney’s October 6th report, and the provided list of exhibit headings, this withholding includes 

both representations for the project scope of work and the documents vital to understanding the 

representations in the RFP related to the geological information of the area. Moreover, in the 

instance where a document has not been marked as confidential, as is the case with the geotechnical 

data report, this information has not been shared either through the SharePoint site or the MSCA 

website. Nor has Bay Mills’ direct inquiry regarding this matter emailed on December 29, 2021, 

resulted in any further information.  

 

In light of these deficiencies, Bay Mills does not believe this information exchanges meets the 

expectation of meaningful consultation, as outlined in the Governor’s Directive 2019-17 and in 

our previous communications. Further, absent critical information, Bay Mills has not been afforded 

a fair opportunity to review the RFP under consideration for concurrence by MSCA. In order to 

address these concerns, Bay Mills request MSCA review the withheld information for the 

underlying rationale in order to determine if it the action is appropriate. Bay Mills further requests 

that if the withholding of documents and labeling is in anticipation of potential FOIA requests, that 

https://michigan.gov/
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the specific exemption that the information falls under, please be identified so that we might better 

understand the decision-making process.     

 

Turning to those portions of the RFP that were available for review, Bay Mills has some concerns 

related to the Draft Procurement & Contracting Execution Plan submitted or amended by 

Enbridge. The selection, evaluation and award process, as outlined, and admitted in Dr. Mooney’s 

evaluation, lacks specificity as it relates to the significance of the factors involved in evaluation. 

If MSCA were to exercise its authority under the Tunnel Agreement to observe the contractor 

section process, which it absolutely should do if this process continues, then MSCA would benefit 

from a better understanding of how Enbridge plans to weigh the criteria in its awarding process. 

Enbridge represents in the August Addendum of the Plan that they have already conducted their 

EOI, thereby identifying the firms that will receive the proposed RFP. It is clear from Dr. 

Mooney’s October report that the MSCA’s expert did not participate in that portion of the 

contractor selection, however it is not clear why that list was not provided to MSCA’s consultant 

at a minimum to verify the assumptions of his October report. At this time, it would be reasonable 

to expect an estimated number of firms that will be contacted and it would also be reasonable that 

MSCA, at a minimum, would know who those firms are when evaluating their concurrence.  

 

Prior to MSCA’s concurrence, Bay Mills requests the Plan and relevant section of the RFP 

Instructions to Proponents be updated to include criteria that explicitly considers the solicited 

firms’ environmental and safety record for previously completed projects including disclosure of 

any regulatory and enforcement actions or litigation related to these topics. It is not sufficient to 

look only at the future or planned safety approach. Nor does the provision that the contractors not 

appear on the list provided by the State of Michigan in accordance with the Tunnel Agreement 

fully address this consideration. 

 

We hope these comments were helpful to the MSCA, and thank you for the opportunity to 

comment on the Enbridge RFP Review. If you have any questions regarding these comments, 

please do not hesitate to contact Rebecca Liebing (rliebing@baymills.org) of the Bay Mills Legal 

Department. We look forward to continued engagement with the MSCA on the issues raised above. 

 

Miigwetch, 

 

 

 

Whitney Gravelle 

President, Executive Council 

Bay Mills Indian Community  

 

 

   

mailto:rliebing@baymills.org
WGravelle
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January 26, 2022 
 
 
 

Whitney Gravelle, President 
Bay Mills Indian Community 
12140 W. Lakeshore Drive 
Brimley, Michigan 49715 
 
 
 

Straits Utility Tunnel Project  
Draft Consultation Policy 

 
 
 

Dear President Gravelle:  
 
The Mackinac Straits Corridor Authority (MSCA) is writing to thank you and the Bay Mills 
Indian Community for your written comments regarding the draft Tribal Consultation Policy. 
The following response is intended to document and inform interested parties regarding 
comments received, reviewed and where possible, incorporated into the policy document. This 
follow-up documentation is pursuant to Executive Directive No. 2019-17, Tribal Relations. 
 
In your letter dated January 7, 2022, you provided a comment or concern about certain sections 
of the draft policy. Below is a detailed response generated by the Tribal Liaison and concurred 
by the MSCA’s attorney: 
 

“Recommendation 1 re part 2, Step One: Incorporate a non-exclusive list of 
items that can be anticipated to necessitate tribal consultation…” 

The MSCA concurred that a list of anticipated items that could necessitate tribal 
consultation should be included in the policy document. An example list, as provided by 
Bay Mills, was included in the policy. This list is not exclusive but does provide good 
examples of what could necessitate consultation. Please see the attached updated 
Consultation Policy for specific language. 
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“Recommendation 2 re part 2, Step Two: Requirement that governments 
identify the appropriate notification party and that MSCA maintain and update 
contact lists for tribal consultation.” 

Currently the Tribal Liaison maintains a database to track all consultations for the MSCA. 
That database holds the contact information that was provided by each tribe when 
consultation progressed. Updates to the contact database are made routinely to ensure that 
information is reaching the appropriate party in a timely manner. 
 
Additionally, the MSCA recognizes that access to State of Michigan files and documents of 
a large file size can be cumbersome outside of the state network. For that reason, 
documents that meet the State of Michigan sensitivity level for distribution have been 
uploaded to the MSCA website or emailed. Documents that are relevant to consultation 
issues but are not public or are considered sensitive, have been uploaded to the Tribal 
SharePoint site. This SharePoint site does require an invitation, and this is how the MSCA 
can provide sensitive information to consultative parties, allowing for thorough and 
meaningful dialog.  
 
Finally, the MSCA understands and respects that consultation is a process of robust 
coordination, timely communication, and the sharing of relevant and critical information.  
For that reason, additional language, as indicated in your written comments, was added to 
“Step Two – Notification” section of the policy. Please see the attached updated 
Consultation Policy for specific language on notification. 
 
“Recommendation 3 re part 2, Step Three: Bay Mills preference would be to 
include multiple ways for a tribe to share input…” 

The MSCA concurred that a list of various communication methods should be further 
outlined. Please see the attached updated Consultation Policy for specific language. 

 
“Recommendation 4 re part 2, Step Four: In addition to compliance with the 
written feedback as described in Executive Directive 2019-17, Bay Mills 
recommends the ability to request a meeting so that a tribe may pose questions 
related to the decision-making process.” 

The MSCA concurred that specific language, allowing either consulting party to request 
meetings and pose additional questions was needed in “Step Four – Follow-up”. Please see 
the attached updated Consultation Policy for specific language on two-way communication. 

 
Based on your comments, updates to the draft policy have been completed. A copy of the new 
document is enclosed for your review. If you feel that additional explanation is needed or if any 
of these responses have generated a need for further conversation, please contact Amy Matisoff – 
Tribal Liaison at your convenience. 
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The MSCA appreciates your continued dedication to consultation, and we look forward to our 
continued conversations. 
 
Respectfully, 
 
 
 
 
Michael Nystrom 
Chairman 
Mackinaw Straits Corridor Authority 
 
 
Enclosure: 
MSCA Tribal Consultation Policy 
 
CC: 
Ray Howd - MSCA 
Ryan Mitchell - MDOT 
Amy Matisoff - MDOT 
Rebecca Liebing – Bay Mills 
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Tribal Affairs Consultation Policy 
DRAFT 

 
 
The Mackinac Straits Corridor Authority (MSCA) was created by 2018 PA 359 within the 
Michigan Department of Transportation (MDOT). Under 2018 PA 359, the MSCA was required 
to enter into an agreement or series of agreements for the construction, maintenance, operation, 
and decommissioning of a utility tunnel if the MSCA found that certain conditions set forth in 
2018 PA 359 were met. On December 19, 2018, the MSCA found that those conditions had been 
met and entered into a Tunnel Agreement with Enbridge Energy, which specified the contractual 
duties and responsibilities of the Parties. The MSCA exercises its duties through a 3-person 
Corridor Authority Board. The Corridor Authority Board exercises its duties independently of 
MDOT and the Mackinac Bridge Authority. Any administrative functions of the MSCA shall be 
performed under the direction and supervision of MDOT.  
 
On May 12, 2004, Governor Granholm signed Executive Directive 2004-5 to carry out 
commitments from the 2002 Government-to-Government Accord with Michigan’s federally-
acknowledged Indian tribes. In addition, on October 31, 2019, Governor Whitmer signed 
Executive Directive 2019-17 on State-Tribal Relations. This policy ensures that the MSCA operates 
in accordance with the Governor’s Executive Directives 2004-5, 2019-17 and federal law. These 
directives reaffirm the recognition of and fully supports the government-to-government 
relationship that exists between the State of Michigan and federally-acknowledged Michigan 
Indian tribes. The MSCA has adopted this Tribal Consultation Policy as it relates to the Great 
Lakes Tunnel Project. Through this policy, the MSCA will pursue a proactive and consistent 
process in tribal affairs with Michigan’s federally-acknowledged Indian tribes to recognize their 

sovereignty and right of self-governance. 
 

The following policy sections pertaining to the consultation process adhere to the framework and 
requirements as set forth in Executive Directive 2019-17 yet remain flexible to meet the 
particular needs and circumstances of each consultation. 
  
1. MSCA shall appoint an individual (Tribal Affairs Coordinator) to be responsible for 

authority-wide coordination of Tribal Affairs, operating under the guidance of the MDOT 
Director and the Chief Administrative Officer. The Tribal Affairs Coordinator shall annually 
report MSCA interaction with the governments of the federally-acknowledged Indian tribes 
to the Governor’s Advisor on Tribal-State Affairs. Additionally, the Tribal Affairs 
Coordinator will participate in the annual summit, the annual Tribal-State Forum, and 
monthly tribal-state conference calls. 

 
 

 



 

2 
Draft Tribal Affairs Consultation Policy 

2.  MSCA shall perform government-to-government consultation with federally-recognized 
tribes following the steps outlined in Executive Directive 2019-17: 
 

 Step One – Identification: 
The MSCA will use the following mechanisms to identify activities appropriate for 
consultation: 

i. State Initiated Identification 
ii. Tribal Government Initiated Identification 

iii. Other Resources 
 

 Step Two – Notification 
i. Information related to identified consultation occurrences will be relayed 

both in a timely fashion and with a goal of ease of access.  
ii. Adequate notice will be provided to Tribal Nations throughout the 

consultation process to provide for timely and meaningful participation. 
 Access to information is subject to the State of Michigan sensitivity 

requirements. 
iii. Main communication methods will be via email, MSCA website or 

Sharepoint. 
 

 Step Three – Input 
i. Ability to share input can include but is not limited to in person or virtual 

consultations sessions in addition to written submission.  
 

 Step Four – Follow-up 
i. Follow-up consultation can be requested by either party to allow for two-

way communication regarding policies or processes. 
 

3.  Anticipated occurrences that may necessitate tribal consultation include, but are not limited to:  

 Pending or proposed policies of MSCA; long-range planning documents of MSCA;  

 Changes to tunnel agreement or subsequent lease;  

 When MSCA is seeking approval from other agencies related to tunnel 
construction/operation;  

 If MSCA is considering additional utility presence in the tunnel;  

 Substantial changes regarding tunnel project scope; safety events; and  

 Any incident involving environmental contamination or alteration. 
 

4. The Tribal Affairs Coordinator will be responsible for facilitating the implementation of this 
Tribal Consultation Policy.  

 
 
  
Adopted by the Mackinac Straits Authority Board on     XXXXXX, 2022 
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January 26, 2022 
 
 
 

Whitney Gravelle, President 
Bay Mills Indian Community 
12140 W. Lakeshore Drive 
Brimley, Michigan 49715 
 
 
 

Straits Utility Tunnel Project  
Consultation Follow-up Regarding Draft RFP 

 
 
 

Dear President Gravelle:  
  
The Mackinac Straits Corridor Authority (MSCA) is writing to thank you and the Bay Mills 
Indian Community for your written comments regarding the Request for Proposals (RFP) as 
submitted by Enbridge to the MSCA. The following response is intended to document and 
inform interested parties regarding comments received, reviewed and where possible, 
incorporated into the RFP document. This follow-up documentation is pursuant to Executive 
Directive No. 2019-17, Tribal Relations. 
 
In your letter dated January 7, 2022, you noted a comment or concern to certain sections of the 
RFP. Below is a detailed response generated by Enbridge and concurred by the MSCA’s 
independent technical expert, Dr. Michael Mooney: 
 

“Moreover, in the instance where a document has not been marked as 
confidential, as is the case with the geotechnical data report, this information 
has not been shared either through the SharePoint site or the MSCA website. 
Nor has Bay Mills’ direct inquiry regarding this matter emailed on December 
29, 2021, resulted in any further information.” 

Due to the size of the geotechnical data report, it was not uploaded it to the MSCA site. 
The geotechnical data report (GDR) has been public for approximately 18+ months and can 
be found on the Line 5 resources page set up by the State of Michigan  at the following 
website: www.deq.state.mi.us/documents/wrd-line5-geotechnical-data-report.pdf. 

http://www.deq.state.mi.us/documents/wrd-line5-geotechnical-data-report.pdf
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“At this time, it would be reasonable to expect an estimated number of firms 
that will be contacted, and it would also be reasonable that MSCA, at a 
minimum, would know who those firms are when evaluating their concurrence” 

Because of the commercial implications of this information in the context of a competitive 
procurement process, Enbridge has mutual confidentiality agreements with potential 
contractors. Under the terms of those agreements, Enbridge cannot disclose their 
participation in the project. Further, per the tunnel agreement, MSCA concurrence pertains 
to section 7.5b requirements (i) – (vii).      
 
“Prior to MSCA’s concurrence, Bay Mills requests the Plan and relevant 
section of the RFP Instructions to Proponents be updated to include criteria 
that explicitly considers the solicited firms’ environmental and safety record 
for previously completed projects including disclosure of any regulatory and 
enforcement actions or litigation related to these topics.” 
 
For historic Safety data kindly see in Appendix C, the Technical Requirements Library, tab 
labeled Ability to Perform, Column B Row 105 requests that contractors provide their 
Safety record for each project reference. 
 
Further, during the EOI process Company OSHA 300 logs for the past 3 years and other 
historic safety related data deemed relevant to this RFP was requested and received from 
each contractor.  For this reason, this information was not requested a second time in the 
RFP.  However, in consideration of this comment, the relevant historical safety data has 
been added back to the RFP. 
 
For historic Environmental data kindly see K in Appendix C, the Technical Requirements 
Library, tab labeled Company Profile, Question 10a in row 13 requesting any findings of 
non-compliance by a regulator, internal or external auditor, a court or ongoing litigation in 
any jurisdiction and at any level against the contractor in the past five years. 

 

In review of your comments, Enbridge, MSCA staff and Dr. Mooney have determined that with 
the exception of the historic safety-related data noted above, further updates to the RFP were not 
required at this time. If you feel that additional explanation is needed or if any of these responses 
have generated a need for further conversation, please contact Amy Matisoff – Tribal Liaison at 
your convenience. 
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The MSCA appreciates your continued dedication to consultation, and we look forward to our 
continued conversations. 
 
Respectfully, 
 
 
Michael Nystrom 
Chairman 
Mackinaw Straits Corridor Authority 
 
 
CC: 
Ray Howd - MSCA 
Ryan Mitchell - MDOT 
Amy Matisoff - MDOT 
Rebecca Liebing – Bay Mills 
 



 

January 6, 2022 
 

Amy Matisoff 
Strategic Alignment, Outreach & Tribal Liaison 
Michigan Department of Transportation, Executive Office 
Cell:  517-282-7457 
 
Pokagon Band of Potawatomi – Tribal Historic Preservation Office:  
Comments on MSCA RFP 
 
Dear Amy:  
 
I am writing on behalf of the Pokagon Band of Potawatomi Indians Tribal Historic 
Preservation Office to provide comments on the State of Michigan Mackinac Straits 
Corridor Authority Request for Proposal.   
 
Comments on RFP Datasheet  
 
Alternative Technical Concepts Submittal Limitations Section: 
 

1. An ATC must meet the environmental, cultural, and archaeological impact 
standards negotiated by Tribes.   

 
General Submission Requirements for ATCs Section: 
 

1. Impacts 
a. A statement regarding preliminary analysis of potential environmental, 

historical, and archaeological impacts should be included within the 
“Impacts” section of the General Submission Requirements for ATCs. 

 
Comments on RFP Instructions to Proponents 
 

1. Evaluation Criteria Table – Project Management Plan/Approach 
a. Include approach to outreach and utilization of Tribal representatives 

and/or associates in the case of inadvertent discoveries of historical, 
cultural, or archaeological materials during ground disturbing activities. 

 
Thank you for your consideration of the comments within this letter. Please feel free 
to contact me to discuss at any time.  
 
Sincerely, 
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Matthew J.N. Bussler 
Tribal Historic Preservation Officer 
Pokagon Band of Potawatomi Indians 
Office: (269) 462-4316 
Cell: (269) 519-0838 
Matthew.Bussler@Pokagonband-nsn.gov 
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January 25, 2022 
 
 
 

Matthew J.N. Bussler, Tribal Historic Preservation Officer  
Pokagon Band of Potawatomi Indians  
Department of Language and Culture  
59291 Indian Lake Road/P.O. Box 180  
Dowagiac, Michigan 49047  
 
 
 

Straits Utility Tunnel Project  
Draft Consultation Policy 

 
 
 

Dear Officer Bussler:  
 
The Mackinac Straits Corridor Authority (MSCA) is writing to thank the Pokagon Band of  
Potawatomi Indians for your written comments regarding the draft Tribal Consultation Policy. 
The following documentation is intended to document and inform interested parties regarding 
comments received, reviewed and where possible, incorporated into the policy document. This 
follow-up documentation is pursuant to Executive Directive No. 2019-17, Tribal Relations. 
 
In your letter dated January 6, 2022, you provided a comment or concern about certain sections 
of the draft policy. Below is a detailed response generated by the Tribal Liaison and concurred 
by the MSCA’s attorney: 
 

“The Tribal Affairs Coordinator capacity and personnel must but vetted by the 
Federally Recognized Indian Tribes of the State of Michigan:” 

2018 Public Act 359, Section 14d(6) provides: “Any administrative functions of the 
Mackinac Straits corridor authority shall be performed under the direction and supervision of 
the state transportation department”. Currently, the Tribal Liaison for the MSCA is an 
MDOT employee who is already employed by the State of Michigan. Selection panels for 
hiring employees are closely monitored by the Michigan Civil Service Commission to ensure 
that the selection process is equitable and fair. Although it is unlikely that the twelve 
federally recognized Tribes in Michigan could send members to sit on the selection panel, 
consultation could be arranged so that the twelve Tribes could provide their input regarding 
the selection process.  
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“Ensure that Tribes agree with the level of interaction and consultation that will 
be conducted throughout the process of an activity. (Is an Annual Tribal-State 
Forum and a monthly Tribal-State conference call enough to be considered 
meaningful, ongoing interaction and consultation?)” 

The MSCA agrees that the annual forum and the monthly conference calls are not enough to 
be considered meaningful consultation. Additional text has been added to the draft 
consultation policy that further details: 

 How and when notification to consulting Tribes will occur 
 Primary methods of communication have been listed 
 Opportunities for input are further detailed to ensure that in-person or virtual 

consultation sessions can be scheduled in addition to written comments 
 Follow-up consultation can be requested by either party to allow for two-way 

communication 
 Anticipated occurrences that could necessitate Tribal Consultation were listed 

 
“Please provide examples of “Other Resources” as indicated in Step One” 

It is difficult to predict when other entities may be created that would or could identify when 
Tribal Consultation is initiated. Providing “other resources” allows for flexibility of the 
policy over time. An example of an “other resource” at this time may be the United Tribes 
of Michigan organization. 

 
Based on your comments, updates to the draft policy have been completed, a copy of the new 
document is enclosed for your review. If you feel that additional explanation is needed or if any 
of these responses have generated a need for further conversation, please contact me at any time. 
 
The MSCA appreciates your continued dedication to consultation, and we look forward to our 
continued conversations. 
 
Respectfully, 
 

 
Amy Matisoff  
Tribal Liaison 
MDOT Executive Office 
517-282-7457 
MatisoffA@michigan.gov 
 

mailto:MatisoffA@michigan.gov
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Tribal Affairs Consultation Policy 
DRAFT 

 
 
The Mackinac Straits Corridor Authority (MSCA) was created by 2018 PA 359 within the 
Michigan Department of Transportation (MDOT). Under 2018 PA 359, the MSCA was required 
to enter into an agreement or series of agreements for the construction, maintenance, operation, 
and decommissioning of a utility tunnel if the MSCA found that certain conditions set forth in 
2018 PA 359 were met. On December 19, 2018, the MSCA found that those conditions had been 
met and entered into a Tunnel Agreement with Enbridge Energy, which specified the contractual 
duties and responsibilities of the Parties. The MSCA exercises its duties through a 3-person 
Corridor Authority Board. The Corridor Authority Board exercises its duties independently of 
MDOT and the Mackinac Bridge Authority. Any administrative functions of the MSCA shall be 
performed under the direction and supervision of MDOT.  
 
On May 12, 2004, Governor Granholm signed Executive Directive 2004-5 to carry out 
commitments from the 2002 Government-to-Government Accord with Michigan’s federally-
acknowledged Indian tribes. In addition, on October 31, 2019, Governor Whitmer signed 
Executive Directive 2019-17 on State-Tribal Relations. This policy ensures that the MSCA operates 
in accordance with the Governor’s Executive Directives 2004-5, 2019-17 and federal law. These 
directives reaffirm the recognition of and fully supports the government-to-government 
relationship that exists between the State of Michigan and federally-acknowledged Michigan 
Indian tribes. The MSCA has adopted this Tribal Consultation Policy as it relates to the Great 
Lakes Tunnel Project. Through this policy, the MSCA will pursue a proactive and consistent 
process in tribal affairs with Michigan’s federally-acknowledged Indian tribes to recognize their 

sovereignty and right of self-governance. 
 

The following policy sections pertaining to the consultation process adhere to the framework and 
requirements as set forth in Executive Directive 2019-17 yet remain flexible to meet the 
particular needs and circumstances of each consultation. 
  
1. MSCA shall appoint an individual (Tribal Affairs Coordinator) to be responsible for 

authority-wide coordination of Tribal Affairs, operating under the guidance of the MDOT 
Director and the Chief Administrative Officer. The Tribal Affairs Coordinator shall annually 
report MSCA interaction with the governments of the federally-acknowledged Indian tribes 
to the Governor’s Advisor on Tribal-State Affairs. Additionally, the Tribal Affairs 
Coordinator will participate in the annual summit, the annual Tribal-State Forum, and 
monthly tribal-state conference calls. 
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Draft Tribal Affairs Consultation Policy 

2.  MSCA shall perform government-to-government consultation with federally-recognized 
tribes following the steps outlined in Executive Directive 2019-17: 
 

 Step One – Identification: 
The MSCA will use the following mechanisms to identify activities appropriate for 
consultation: 

i. State Initiated Identification 
ii. Tribal Government Initiated Identification 

iii. Other Resources 
 

 Step Two – Notification 
i. Information related to identified consultation occurrences will be relayed 

both in a timely fashion and with a goal of ease of access.  
ii. Adequate notice will be provided to Tribal Nations throughout the 

consultation process to provide for timely and meaningful participation. 
 Access to information is subject to the State of Michigan sensitivity 

requirements. 
iii. Main communication methods will be via email, MSCA website or 

Sharepoint. 
 

 Step Three – Input 
i. Ability to share input can include but is not limited to in person or virtual 

consultations sessions in addition to written submission.  
 

 Step Four – Follow-up 
i. Follow-up consultation can be requested by either party to allow for two-

way communication regarding policies or processes. 
 

3.  Anticipated occurrences that may necessitate tribal consultation include, but are not limited to:  

 Pending or proposed policies of MSCA; long-range planning documents of MSCA;  

 Changes to tunnel agreement or subsequent lease;  

 When MSCA is seeking approval from other agencies related to tunnel 
construction/operation;  

 If MSCA is considering additional utility presence in the tunnel;  

 Substantial changes regarding tunnel project scope; safety events; and  

 Any incident involving environmental contamination or alteration. 
 

4. The Tribal Affairs Coordinator will be responsible for facilitating the implementation of this 
Tribal Consultation Policy.  

 
 
  
Adopted by the Mackinac Straits Authority Board on     XXXXXX, 2022 
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January 25, 2022 
 
 
 

Matthew J.N. Bussler, Tribal Historic Preservation Officer  
Pokagon Band of Potawatomi Indians  
Department of Language and Culture  
59291 Indian Lake Road/P.O. Box 180  
Dowagiac, Michigan 49047  
 
 
 

Straits Utility Tunnel Project  
Consultation Follow-up Regarding Draft RFP 

 
 
 

Dear Officer Bussler:  
 
The Mackinac Straits Corridor Authority (MSCA) is writing to thank the Pokagon Band of  
Potawatomi Indians for your written comments regarding the Request for Proposals (RFP) as 
submitted by Enbridge to the MSCA. The following documentation is intended to document and 
inform interested parties regarding comments received, reviewed and where possible, 
incorporated into the RFP document. This follow-up documentation is pursuant to Executive 
Directive No. 2019-17, Tribal Relations. 
 
In your letter dated January 6, 2022, you noted a comment or concern to certain sections of the 
RFP. Below is a detailed response generated by Enbridge and concurred by the MSCA’s 
independent technical expert, Dr. Michael Mooney: 
 

Comments on RFP Datasheet 

“Alternative Technical Concepts Submittal Limitations Section:” 

 
Appendix A, RFP Data Sheet, Section 1-Description of RFP Subject at the bottom of page 3 
and top of page 4 under the ATC Submittal Limitations, requires that ATC concepts are not 
eligible for consideration if they result in “Changes to environmental documents, including 
NPDES permit, EGLE Resource permit, or permit documents to USACE or MPSC” as 
Company is required to abide by all regulations. Any ATC that does not meet environmental, 
cultural, and archaeological regulations will not be considered. 
 
“General Submission Requirements for ATCs Section:” 
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Contractors are required to construct according to the specifications and drawings provided 
them by Company who in-turn must comply with permits that will be provided Company 
after review by regulatory agencies.  Therefore the “analysis of potential environmental, 
historical, and archaeological impacts” must be reviewed and approved by regulatory 
agencies prior to construction. 
 
Comments to RFP Instructions to Proponents 
 
“Evaluation Criteria Table – Project Management Plan/Approach” 
 
Kindly see in Appendix C, the Technical Requirements Library tab labeled “Indigenous 
Relations”, which contains a number of inquiries related to Contractor’s interactions with 
Tribes. In relation to “inadvertent discoveries of historical, cultural, or archaeological 
materials during ground disturbing activities”, Company is required to notify the appropriate 
regulatory agency and will follow the direction given by that agency. Further Contractor 
must comply with the “Unanticipated Discoveries Plan” found in Appendix E, 02-Exhibits, 
A-5 Environmental Documents, A-5C. 

 
In review of your comments, Enbridge and Dr. Mooney determined that updates to the RFP were 
not required at this time. If you feel that additional explanation is needed or if any of these 
responses have generated a need for further conversation, please contact me at any time. 
 
The MSCA appreciates your continued dedication to consultation, and we look forward to our 
continued conversations. 
 
 
Respectfully, 
 

 
Amy Matisoff  
Tribal Liaison 
MDOT Executive Office 
517-282-7457 
MatisoffA@michigan.gov 
 

mailto:MatisoffA@michigan.gov
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BAY MILLS INDIAN COMMUNITY 
“GNOOZHEKAANING” PLACE OF THE PIKE 
 
BAY MILLS TRIBAL ADMINISTRATION 
12140 West Lakeshore Drive 
Brimley, Michigan 49715 
 
 

 

WEBSITE: BAYMILLS.ORG 
 

 
 

 PHONE: (906) 248-3241 
  FAX: (906) 248-3283 

 

 

 

January 7, 2022 

 

VIA EMAIL ONLY 

 

Mackinac Straits Corridor Authority 

Michigan Department of Transportation 

State Transportation Building 

425 W. Ottawa St. 

P.O. Box 30050 

Lansing, MI 48909 

matisoffa@michigan.gov  

 

RE: DRAFT MSCA Tribal Consultation Policy 

 

The Gnoozhekaaning, “Place of the Pike,” or Bay Mills Indian Community (“Bay Mills”) received 

the draft consultation policy from Mackinac Straits Corridor Authority (“MSCA”) for the forty-

five-day review period. 

 

At the outset, we note that the United Nations Declaration on the Rights of Indigenous Peoples 

(“UNDRIP”) was endorsed by the United States on December 16, 2010, and UNDRIP Article 32 

mandates consultation with Tribal Nations “in order to obtain their free and informed consent prior 

to the approval of any project affecting their lands or territories and other resources, particularly 

in connection with the development, utilization or exploitation of mineral, water or other 

resources.”1 We think, given the directives of the Government-to-Government Accord between 

the State of Michigan and the twelve Tribal Nations, as well as Executive Directive No. 2019-17, 

that free, prior and informed consent of Indigenous Peoples should be a requirement for project or 

permit decisions that would impact our resources and urge you to adopt provisions reflecting this 

principle.  

 

State agencies must enter into the consultation process with the goal and spirit of cooperation with 

each Tribal Nation to reach common agreement on the matter at issue. Starting with the definition 

of meaningful consultation, the MSCA’s policies should clearly establish that the primary goal of 

consultation is to achieve consensus or consent. Therefore, meaningful consultation requires 

agencies to undertake a good faith effort to reach common agreement with the Tribal Nation on 

how to proceed with the matter. This should include clear processes for documenting the 

consultation, ensuring protection of culturally sensitive information, complying with tribal laws or 

protocols governing consultation, and implementing a certification process at the completion of 

consultation for both parties to agree that meaningful consultation occurred. Merely cataloguing 

                                                           
1 An electronic copy of the UNDRIP can be viewed and downloaded at https://un-

declaration.narf.org/about-un-declaration/.  

https://michigan.gov/
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tribal concerns does not constitute meaningful consultation. Instead, agencies must clearly 

communicate to each Tribal Nation how the agency’s final decision addresses our input. Where 

the agency is unable to fully address Tribal concerns, it should clearly explain its reasoning.  

 

In reviewing the MSCA’s draft tribal consultation policy, Bay Mills Indian Community also offers 

the following specific recommendations:  

 

Recommendation 1 re part 2, Step One: Incorporate a non-exclusive list of items that can be 

anticipated to necessitate tribal consultation as envisioned by Executive Directive 2019-17 and to 

better set expectations of future actions that will automatically initiate the tribal consultation 

process. This list should include: Pending or proposed policies of MSCA; long-range planning 

documents of MSCA; changes to tunnel agreement or subsequent lease; when MSCA is seeking 

approval from other agencies related to tunnel construction/operation; if MSCA is considering 

additional utility presence in the tunnel; substantial changes regarding tunnel project scope; safety 

events; and any incident involving environmental contamination or alteration. 

 

Recommendation 2 re part 2, Step Two: Requirement that governments identify the appropriate 

notification party and that MSCA maintain and update contact lists for tribal consultation. Every 

effort should be made to share information related to notification both in a timely fashion as 

outlined in Directive 2019-17 but also with a goal of ease of access. Presently, information shared 

on the Microsoft platform has proven difficult to access, and without the creation of a new account 

almost inaccessible. Email communication is preferable to Bay Mills, understanding that some 

documents may need to be shared on the MSCA’s website due to their size.  

 

Recommendation 3 re part 2, Step Three: Bay Mills preference would be to include multiple ways 

for a tribe to share input, including in person (or virtual) consultations sessions in addition to 

written submission. A record of all tribal input should be kept and available upon request. 

 

Recommendation 4 re part 2, Step Four: In addition to compliance with the written feedback as 

described in Executive Directive 2019-17, Bay Mills recommends the ability to request a meeting 

so that a tribe may pose questions related to the decision making process.   

 

It is important that tribal consultation include robust collaboration and the sharing of relevant and 

critical information - it is an opportunity for staff to provide verbal and written feedback to Tribal 

Nations regarding their concerns with any actions taken that may harm their interests. Tribal 

consultation is not intended to be just listening sessions with Tribal Nations. Consultations should 

occur throughout the evolution of the project, entailing constant and continuous communications 

between the parties. Adequate notice must be provided to Tribal Nations throughout the process 

to provide for timely and meaningful participation. Agencies should ensure that all information, 

including the potential impact of the decision, is provided to the Tribal Nation and is presented in 

a manner and form that is understandable to our communities and is culturally appropriate. 

Information should be provided to Tribal Nations in a manner that respects time and resource 

constraints. Agencies should seek input from Tribal Nations about appropriate and effective 

mechanisms for sharing information.  
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We hope these comments were helpful to the MSCA, and thank you for the opportunity to 

comment on the draft consultation policy. If you have any questions regarding these comments, 

please do not hesitate to contact Rebecca Liebing (rliebing@baymills.org) of the Bay Mills Legal 

Department. We look forward to continued engagement with the MSCA on the issues raised above. 

 

Miigwetch, 

 

 

 

Whitney Gravelle 

President, Executive Council 

Bay Mills Indian Community  

mailto:rliebing@baymills.org
WGravelle
Pencil



 

January 6, 2022 
 
Amy Matisoff 
Strategic Alignment, Outreach & Tribal Liaison 
Michigan Department of Transportation, Executive Office 
Cell:  517-282-7457 
 
Pokagon Band of Potawatomi – Tribal Historic Preservation Office:  
Comments on MSCA Tribal Consultation Policy 
 
Dear Amy:  
 
I am writing on behalf of the Pokagon Band of Potawatomi Indians Tribal Historic 
Preservation Office to provide comments on the State of Michigan Mackinac Straits 
Corridor Authority Tribal Affairs Consultation Policy Draft.   
 
Comments on Section One: 
 

1. The Tribal Affairs Coordinator capacity and personnel must but vetted by the 
Federally Recognized Indian Tribes of the State of Michigan.  

2. Ensure that Tribes agree with the level of interaction and consultation that will 
be conducted throughout the process of an activity. (Is an Annual Tribal-State 
Forum and a monthly Tribal-State conference call enough to be considered 
meaningful, ongoing interaction and consultation?) 

 
Comments on Section Two: 
 

1. Please provide examples of “Other Resources”. 
 
Thank you for your consideration of the comments within this letter. Please feel free 
to contact me to discuss at any time.  
 
Sincerely, 
 

 
Matthew J.N. Bussler 
Tribal Historic Preservation Officer 
Pokagon Band of Potawatomi Indians 
Office: (269) 462-4316 
Cell: (269) 519-0838 
Matthew.Bussler@Pokagonband-nsn.gov 
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Tribal Affairs Consultation Policy 
DRAFT 

 
 
The Mackinac Straits Corridor Authority (MSCA) was created by 2018 PA 359 within the 
Michigan Department of Transportation (MDOT). Under 2018 PA 359, the MSCA was required 
to enter into an agreement or series of agreements for the construction, maintenance, operation, 
and decommissioning of a utility tunnel if the MSCA found that certain conditions set forth in 
2018 PA 359 were met. On December 19, 2018, the MSCA found that those conditions had been 
met and entered into a Tunnel Agreement with Enbridge Energy, which specified the contractual 
duties and responsibilities of the Parties. The MSCA exercises its duties through a 3-person 
Corridor Authority Board. The Corridor Authority Board exercises its duties independently of 
MDOT and the Mackinac Bridge Authority. Any administrative functions of the MSCA shall be 
performed under the direction and supervision of MDOT.  
 
On May 12, 2004, Governor Granholm signed Executive Directive 2004-5 to carry out 
commitments from the 2002 Government-to-Government Accord with Michigan’s federally-
acknowledged Indian tribes. In addition, on October 31, 2019, Governor Whitmer signed 
Executive Directive 2019-17 on State-Tribal Relations. This policy ensures that the MSCA operates 
in accordance with the Governor’s Executive Directives 2004-5, 2019-17 and federal law. These 
directives reaffirm the recognition of and fully supports the government-to-government 
relationship that exists between the State of Michigan and federally-acknowledged Michigan 
Indian tribes. The MSCA has adopted this Tribal Consultation Policy as it relates to the Great 
Lakes Tunnel Project. Through this policy, the MSCA will pursue a proactive and consistent 
process in tribal affairs with Michigan’s federally-acknowledged Indian tribes to recognize their 

sovereignty and right of self-governance. 
 

The following policy sections pertaining to the consultation process adhere to the framework and 
requirements as set forth in Executive Directive 2019-17 yet remain flexible to meet the 
particular needs and circumstances of each consultation. 
  
1. MSCA shall appoint an individual (Tribal Affairs Coordinator) to be responsible for 

authority-wide coordination of Tribal Affairs, operating under the guidance of the MDOT 
Director and the Chief Administrative Officer. The Tribal Affairs Coordinator shall annually 
report MSCA interaction with the governments of the federally-acknowledged Indian tribes 
to the Governor’s Advisor on Tribal-State Affairs. Additionally, the Tribal Affairs 
Coordinator will participate in the annual summit, the annual Tribal-State Forum, and 
monthly tribal-state conference calls. 
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Draft Tribal Affairs Consultation Policy 

2.  MSCA shall perform government-to-government consultation with federally-recognized 
tribes following the steps outlined in Executive Directive 2019-17: 
 

 Step One – Identification: 
The MSCA will use the following mechanisms to identify activities appropriate for 
consultation: 

i. State Initiated Identification 
ii. Tribal Government Initiated Identification 

iii. Other Resources 
 

 Step Two – Notification 
i. Information related to identified consultation occurrences will be relayed 

both in a timely fashion and with a goal of ease of access.  
ii. Adequate notice will be provided to Tribal Nations throughout the 

consultation process to provide for timely and meaningful participation. 
 Access to information is subject to the State of Michigan sensitivity 

requirements. 
iii. Main communication methods will be via email, MSCA website or 

Sharepoint. 
 

 Step Three – Input 
i. Ability to share input can include but is not limited to in person or virtual 

consultations sessions in addition to written submission.  
 

 Step Four – Follow-up 
i. Follow-up consultation can be requested by either party to allow for two-

way communication regarding policies or processes. 
 

3.  Anticipated occurrences that may necessitate tribal consultation include, but are not limited to:  

 Pending or proposed policies of MSCA; long-range planning documents of MSCA;  

 Changes to tunnel agreement or subsequent lease;  

 When MSCA is seeking approval from other agencies related to tunnel 
construction/operation;  

 If MSCA is considering additional utility presence in the tunnel;  

 Substantial changes regarding tunnel project scope; safety events; and  

 Any incident involving environmental contamination or alteration. 
 

4. The Tribal Affairs Coordinator will be responsible for facilitating the implementation of this 
Tribal Consultation Policy.  

 
 
  
Adopted by the Mackinac Straits Authority Board on     XXXXXX, 2022 
 



 

 

FIRST AMENDMENT TO THE 

LEGAL SERVICES CONTRACT BETWEEN 

THE DEPARTMENT OF ATTORNEY GENERAL 

AND 

RAYMOND O. HOWD 

 

 The Michigan Department of Attorney General (Department) and Raymond 

O. Howd, as Special Assistant Attorney General (SAAG), agree to amend their 

Legal Services Contract, concerning legal services for the Mackinac Straits Corridor 

Authority as follows: 

 

 

2. TERM OF CONTRACT 

 

   The original term of this contract was April 1, 2021 to December 31, 2021.  

This First Amendment extends the term of the contract to December 31, 2022.   

 

 

4. CONTRACT BUDGET, BILLING AND REIMBURSEMENT 

 

4.1 Budget Ceiling. The original budget ceiling was Fifty Thousand 

Dollars ($50,000.00). This First Amendment increases the budget ceiling by Twenty 

Five Thousand Dollars ($25,000.00) for a revised budget ceiling of Seventy Five 

Thousand Dollars ($75,000) to cover all services and expenses performed or incurred 

in the performance of this Amended Contract. 

. 

4.2 Billing for Hourly Services. This First Amendment strikes the 

following language from Section 4.2 of the Legal Services Contract: 

 

The Department will not pay for travel time, waiting time, or other time 

not spent actively performing services under the Contract. 

 

Further, this First Amendment adds the following language to Section 4.2 of 

the Legal Services Contract: 

 

Subject to the approval of the Mackinac Straits Corridor Authority, the 

SAAG may bill for travel time necessary to perform services under this 

Legal Services Contract. 

 

6. MANAGEMENT OF CASE(S) 

  

 6.1  Notifications. 

 

The contact information for the SAAG is amended as follows: 
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For the SAAG: 

   

Raymond O Howd 

  223 Sturgeon Bay Rd 

  Indian River MI 49749 

  (517) 285-7396 

  Howdlaw@outlook.com  

 

 

All other provisions in the original Legal Services Contract that have not been 

changed by this First Amendment remain in full force and effect. 

 

 

Dated: ____________________________  ______________________________ 

       Raymond O. Howd 

       Special Assistant Attorney General  

 

 

Dated:  ___________________________  ______________________________ 

       Dana Nessel, Attorney General  

or Her Designee 

Michigan Department of Attorney 

General 

 

Dated:  ___________________________    ______________________________ 

Michael A. Nystrom, Chairman 

Mackinac Straits Corridor Authority 

mailto:Howdlaw@outlook.com
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CONTRACT NO. 2019-0161/A1 

MACKINAC STRAITS CORRIDOR AUTHORITY 

MICHAEL MOONEY CONSULTING, LLC 

AMENDMENT

This Amendatory Contract is made and entered into between the Mackinac Straits Corridor 
Authority (MSCA) and Michael Mooney Consulting, LLC (CONSULTANT) for the purpose of 
retroactively amending Contract No. 2019-0161, dated December 28, 2018 (CONTRACT).  

Recitals: 

The CONTRACT expired on its own terms on December 27, 2021; and 

The CONTRACT provided as-needed engineering expertise and advisory services relating to 
tunnel operations, construction, and integrity management for the Mackinac Straits Infrastructure 
Project, Mackinac County; and  

The parties desire to amend the CONTRACT to retroactively extend the CONTRACT term to 
provide sufficient time for the CONSULTANT to perform the services and to revise to payment 
language to provide for a continuation of the annual escalation of the CONSULTANT’s loaded 
hourly rate. 

The parties agree that the CONTRACT be and that the same is retroactively amended as follows: 

1. In order to retroactively extend the CONTRACT term by two (2) years, Section 40 of the 
CONTRACT is amended to read as follows: 

“40. This Contract will be in effect from December 28, 2018, through December 27, 
2023.  Costs incurred outside of the term of this Contract will not be eligible for 
reimbursement.” 

2. In order to set forth the revised payment language, Section 16.e. of the CONTRACT is 
added to the CONTRACT to read as follows: 

“16.e. A two percent (2%) annual escalation rate of the CONSULTANT’s loaded hourly 
rate as provided by the CONTRACT will continue in the years 2022 and 2023 of the 
CONTRACT term.” 

3. All other provisions of the CONTRACT, except as herein amended, remain in full force 
and effect as originally set forth. 
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4. The CONSULTANT waives any and all claims it has or may have against MSCA that 
arise out of the need to amend the CONTRACT. 

5. This Amendatory Contract will become binding on the parties and of full force and effect 
upon signing by the duly authorized representatives of the CONSULTANT and MSCA 
and upon adoption of a resolution approving said Amendatory Contract and authorizing 
the signature(s) thereto of the respective representative(s) of the CONSULTANT, a 
certified copy of which resolution will be sent to MSCA with this Amendatory Contract, 
as applicable. 

MICHAEL MOONEY CONSULTING, LLC 

By: ____________________________________________ 
Title:  

MACKINAC STRAITS CORRIDOR AUTHORITY 

By: ____________________________________________ 
Title: Department Director 

Approved as to legal form
J.S.  1-7-22


BeecherM
Reviewed
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CONTRACT NO. 2019-0160/A1 

MACKINAC STRAITS CORRIDOR AUTHORITY 

HT ENGINEERING, INC. 

AMENDMENT

This Amendatory Contract is made and entered into between the Mackinac Straits Corridor 
Authority (MSCA) and HT Engineering, Inc. (CONSULTANT) for the purpose of retroactively 
amending Contract No. 2019-0160, dated December 28, 2018 (CONTRACT).  

Recitals: 

The CONTRACT expired on its own terms on December 27, 2021; and 

The CONTRACT provided as-needed engineering expertise and advisory services relating to 
pipeline operations, construction, and integrity management for the Mackinac Straits 
Infrastructure Project, Mackinac County; and  

The parties desire to amend the CONTRACT to retroactively extend the CONTRACT term to 
provide sufficient time for the CONSULTANT to perform the services and to revise to payment 
language to provide for a continuation of the annual escalation of the CONSULTANT’s loaded 
hourly rate. 

The parties agree that the CONTRACT be and that the same is retroactively amended as follows: 

1. In order to retroactively extend the CONTRACT term by two (2) years, Section 40 of the 
CONTRACT is amended to read as follows: 

“40. This Contract will be in effect from December 28, 2018, through December 27, 
2023.  Costs incurred outside of the term of this Contract will not be eligible for 
reimbursement.” 

2. In order to set forth the revised payment language, Section 16.e. of the CONTRACT is 
added to the CONTRACT to read as follows: 

“16.e. A two percent (2%) annual escalation rate of the CONSULTANT’s loaded hourly 
rate as provided by the CONTRACT will continue in the years 2022 and 2023 of the 
CONTRACT term.” 

3. All other provisions of the CONTRACT, except as herein amended, remain in full force 
and effect as originally set forth. 
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4. The CONSULTANT waives any and all claims it has or may have against MSCA that 
arise out of the need to amend the CONTRACT. 

5. This Amendatory Contract will become binding on the parties and of full force and effect 
upon signing by the duly authorized representatives of the CONSULTANT and MSCA 
and upon adoption of a resolution approving said Amendatory Contract and authorizing 
the signature(s) thereto of the respective representative(s) of the CONSULTANT, a 
certified copy of which resolution will be sent to MSCA with this Amendatory Contract, 
as applicable. 

HT ENGINEERING, INC. 

By: ____________________________________________ 
Title:  

MACKINAC STRAITS CORRIDOR AUTHORITY 

By: ____________________________________________ 
Title: Department Director 

Approved as to Legal Form
J.S. 1-7-22

DebaultR
Reviewed
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